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The Citation Practices of the New York
Court of Appeals, 1850-1993
WILLIAM H. MANZt
INTRODUCTION
V irtually all state appellate court opinions include citations to
authority; they are what has been termed the "authority of au-
thority."' Citations may appear to be an almost random selection
of sources drawn upon in response to the issue at hand, but actu-
ally they form an interrelated pattern that impacts future legal de-
velopments. The application of an opinion to a legal issue estab-
lishes its precedential value and, therefore, its influence on future
decisions. Citation of a treatise or an article, in turn, enhances its
persuasiveness and increases the possibility that it will find future
favor in the courts. Utilization of a novel source of authority may
legitimize its use in future opinions and appellate briefs.
Efforts to better determine which authorities the courts actu-
ally cite have been made through citation analysis.2 Professor Mer-
ryman has conducted two analyses of the California Supreme
Court.3 Individual studies also have been conducted on the courts
of Arkansas,4 Kansas,5 Maryland,6 New York,7 North Carolina8 and
Ohio.' There also has been a comparative study of the citation of
t Associate Law Librarian, St. John's University School of Law.
1. John H. Merryman, The Authority of Authority-What the California Supreme
Court Cited in 1950, 6 STAN. L. REv. 613 (1954) [hereinafter Merryman I].
2. Citation analyses have been conducted on materials in various disciplines. For a dis-
cussion of the methods, problems and controversies involved, see Fred R. Shapiro, The
Most-Cited Law Review Articles, 73 CAL. L. REv. 1540, 1540-44 (1985).
3. See generally Merryman I, supra note 1; John H. Merryman, Toward a Theory of
Citations: An Empirical Study of the Citation Practice of the California Supreme Court in
1950, 1960, and 1970, 50 S. CAL. L. REv. 381 (1977) [hereinafter Merryman II].
4. See generally George R. Smith, The Current Opinions of the Supreme Court of
Arkansas, 1 ARK. L. REV. 89 (1947).
5. See generally William L. Turner, Comment, Legal Periodicals: Their Use in Kansas,
7 KAN. L. REv. 490 (1959).
6. See generally William L. Reynolds, H, The Court of Appeals of Maryland: Roles,
Work and Performance, 38 MD. L. REV. 148 (1978).
7. See generally Mary Bobinski, Comment, Citation Sources and the New York Court
of Appeals, 34 BUFF. L. REV. 965 (1985).
8. See generally Richard A. Mann, The North Carolina Supreme Court 1977: A Statis-
tical Analysis, 15 WAKE FoREsT L. REV. 39 (1979) [hereinafter Mann I].
9. See generally Robert D. Archibald, Stare Decicis and the Ohio Supreme Court, 9 W.
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secondary materials by the high courts of California, Missouri and
New York.10 Only one effort has been made to examine state court
citation practices over an extended period. Professors Friedman,
Kagan, Cartwright and Wheeler conducted a multi-state study of
the changes in citation patterns from 1870 to 1970.11
Such long-term investigations are particularly interesting be-
cause changes in citation patterns can reflect a court's conception
of its role in society. 12 They also may indicate the effect of changes
in judicial workload or the nature of claims a court is called upon
to adjudicate. Finally, a long-term study can reveal how quickly
and the extent to which a court has adopted a new or novel type of
authority.
Prior individual state studies have found that state appellate
courts cite most often to their recent opinions. To a far lesser ex-
tent, they utilize federal and other state's cases and a mixture of
secondary sources, primarily treatises and law reviews. The multi-
state project produced similar findings and noted a trend toward
longer opinions, more case citations and significant use of law
reviews. 13
This Article attempts to determine the extent to which the ci-
tation practices of the New York Court of Appeals have changed
over time and how they compare to the practices of other state
appellate courts. The Article surveys the court's use of authority
over its entire history, using opinions from every tenth year from
1850 to 1990, as well as 1993.14 These opinions include a wide vari-
RES. L. REv. 23 (1957); James Leonard, An Analysis of Citations to Authority in Ohio Ap-
pellate Decisions Published in 1990, 86 L. LMR. J. 129 (1994).
There also is a recent study of Canadian courts. See Peter McCormick, Judicial Au-
thority and the Provincial Courts of Appeal: A Statistical Investigation of Citation Prac-
tices, 22 MAN. L.J. 286 (1993).
10. See generally John Scurlock, Scholarship and the Courts, 32 UMKC L. REv. 228
(1964).
11. See generally Lawrence M. Friedman et al., State Supreme Courts: A Century of
Style and Citation, 33 STAN. L. REv. 773 (1981). The states included in the study were:
Alabama, California, Idaho, Illinois, Kansas, Maine, Michigan, Minnesota, Nevada, New
Jersey, North Carolina, Oregon, Rhode Island, South Dakota, Tennessee and West Virginia.
The next longest time span was twenty years. See Bobinski, supra note 7, at 968; Merryman
I, supra note 3. A study of United States Supreme Court citations to secondary materials
spanned from 1900 to 1978. See generally Wes Daniels, "Far Beyond the Law Reports":
Secondary Source Citations in United States Supreme Court Opinions October Terms
1900, 1940 and 1978, 76 L. LMR. J. 1 (1983).
12. See Friedman et al., supra note 11, at 794.
13. Id. at 817.
14. The New York Court of Appeals was established by article XXIV of the New York
State Constitution of 1846. The Court of Appeals replaced the unpopular and unwieldy
Court of Errors that had existed since 1784. The new court consisted of four elected judges
and four judges chosen from the state supreme court who had served one year terms. FRAN-
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ety of cases that illustrate the range of issues that a diverse juris-
diction of major cultural, political and economic importance can
generate. 15
I. METHODOLOGY
This Article derives its data from all officially published ma-
jority, concurring, dissenting and per curiam opinions in the sam-
ple years.'" For the purposes of this study, primary sources include
judicial opinions and administrative decisions. 7 All other material
is categorized as secondary. Constitutions, statutes and regulations
were not considered.' As Professor Merryman has observed, the
subject matter of the case often requires citation of these sources
and is not an exercise of judicial discretion. 9
In order to keep manageable the number of secondary source
cis BERGAN, THE HISTORY OF THE NEW YORK COURT OF APPEALS, 1847-1932, at 18-26 (1985).
The Judiciary Amendment of 1869 reformed the court. In July 1870, a new court of
seven elected judges began hearing cases. For a brief history of the court and the New York
judicial system, see ELLEN M. GIBSON, NEW YORK LEGAL RESEARCH GUIDE 117-24 (1988).
Since 1977, the governor has appointed the court's judges, who serve fourteen-year terms.
Id. at 126.
15. In 1860, the court freed slaves whose voyage from Virginia to Texas included an
unscheduled stop in the port of New York. Lemmon v. People, 20 N.Y. 562 (1860). The
slaves were freed in 1852. The owners, the Lemmons, were compensated with funds donated
by businessmen and prominent citizens. Virginia appealed, but plans to take the case to the
Supreme Court ended when Virginia seceded from the Union. PAUL FINKELMAN, THE LAW OF
BONDAGE: A CASEBOOK 83 (1986). In 1890, the court held that execution by electrocution is
not cruel and unusual. People ex rel. Kemmler v. Durston, 24 N.E. 6 (N.Y. 1890). Kemmler,
a convicted murderer, was scheduled to be the first person executed by electrocution. In
rejecting his appeal, the court held that it would be an odd result if the legislature's effort to
provide a more humane method of execution resulted in a method that violated the Eighth
Amendment to the United States Constitution. Id. at 8. Ironically, when the execution was
carried out, the electricity had to be turned on a second time to cause Kemmler's death.
Adam Z. Hovarth, A Gallery From the Gallows, NEWSDAY, June 19, 1989, at 24. In 1930,
Justice Cardozo held that a Russian bank nationalized by the Bolsheviks survived as a juris-
tic entity in New York. Petrogradsky Medjdunarodny Kommerchesky Bank v. National City
Bank, 170 N.E. 479 (N.Y. 1930). In 1990, the court held that the use of a catamaran in the
America's Cup in 1988 was proper under the Deed of Gift. Mercury Bay Boating Club, Inc.
v. San Diego Yacht Club, 557 N.E.2d 87 (N.Y. 1990).
16. Jointly authored dissents and concurrences, and opinions from the memoranda sec-
tion in the back of the official reporter volumes, were omitted. The only exception was in
1920, in which all per curiam opinions were relegated to this section.
17. Citations to administrative decisions were infrequent and statistically insignificant.
In order to limit the number of statistical categories, administrative decisions have been
included with judicial opinions.
18. Judicial citations to reporters that did not mention case names also have been omit-
ted. Such citations appeared in 1850, particularly in Judge Pratt's opinions, and to a far
lesser extent in 1860. By 1870, this practice had altogether disappeared.
19. Merryman I, supra note 1, at 652 n.131.
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groupings, the treatise category also includes practice books, law
dictionaries, maxims, digests and works of legal history. The legal
periodicals category includes law reviews and bar journals. Federal
and state legislative materials, reports, legal and non-legal newspa-
pers and newsletters, jury instructions, canons of ethics and as-
sorted non-legal sources are placed in a miscellaneous category.
A citation to a particular authority was counted only the first
time that it appeared in an opinion. Citations appearing in foot-
notes were included. Most data was gathered manually. Where fea-
sible, the results were cross-checked with Lexis or Westlaw. Sup-
plementary information derived from non-sample years was
obtained largely through the use of these computerized research
systems.
Minor errors are inevitable in such a large numerical compila-
tion. The possibility of overlooking an item, double counting or
placing a number in the wrong column is always present. However,
since this study is most concerned with general trends, and does
not attempt to draw conclusions from small statistical variations,
minor errors have no significant effect on the findings.20
II. CITATIONS TO OPINIONS
A. Numbers of Citations
The annual number of case citations in New York Court of
Appeals opinions has varied widely, ranging from a low of only 726
in 1850 to approximately 3,000 in both 1890 and 1980. These totals
are related directly to the number of opinions written. The 1850
court wrote only 129 opinions, but the 1890 court wrote 482 opin-
ions and the 1980 court wrote 293.21
Although the overall citation totals have been erratic over the
years, there have been definite trends in the number of citations
per majority opinion. From 1850 to 1920, this rate of citation
moved steadily upward from 5.4 to nearly 10.22 In 1980, the rate
suddenly jumped into double digits where it has remained ever
20. Errors in tabulation discovered by cross-checks were found to alter percentages by
no more than one or two tenths of one percent.
21. The number of citations in 1890 is far higher than usual since the court then con-
sisted of two divisions-each with seven judges. The second division was created by consti-
tutional amendment in 1888 to eliminate the huge backlog on the court's calendar. BEROAN,
supra note 14, at 132. The large number of citations in 1980 is the result of 170 majority
opinions, 26 concurrences and 97 dissents, including dissents to memoranda decisions.
22. The citation numbers for 1920 and 1930 are inflated due to Judge Cardozo's numer-
ous citations. Cardozo accounted for 24.8% of majority opinion case citations in 1920 and
38.7% in 1930. Removing Cardozo's totals lowers the average number of case citations per
majority opinion from 9.9 to 8.4 in 1920, and from 9.2 to 7.3 in 1930.
124 [Vol. 43
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Before 1980, increases in the number of citations per majority
opinion relate more to greater citation density than to opinion
length;24 there was no appreciable growth in the length of majority
opinions between 1880 and 1970.25 Opinions from this period range
from 3.6 to 4.4 pages with no discernible trend. Accordingly, those
years with the largest number of citations per opinion are also the
years with high numbers of citations per page.
After 1980, the average length of a majority opinion rose to 5.7
pages and, in both 1990 and 1993, it rose again to approximately
six pages.2 At the same time, the number of citations per opinion
23. The multi-state study found a general upward trend in the number of citations per
case from 1870 to 1955, with a slight reduction in the 1960s. Friedman et al., supra note 11,
at 797 (figure A).
Opinions with no case citations have also decreased sharply:
Ops. with Ops. with Ops. with
no cites pct. no cites pct. no cites pct.
1850 16 14.3 1900 29 10.5 1950 3 3.9
1860 28 21.3 1910 25 12.6 1960 4 4.3
1870 33 24.8 1920 12 7.4 1970 5 4.5
1880 39 12.0 1930 7 4.5 1980 4 2.4
1890 54 11.7 1940 14 7.8 1990 0 0
1993 1 .7
24. Page counts were taken from New York Reports and New York Reports, Second.
Page lengths were rounded off to the nearest half page. The few opinions that were less than
one half-page were rounded up to that length. Calculating the relative length of court opin-
ions presents problems due to several format changes over the years. For example, there
have been changes in lines per page, characters per line and typeface. The older books have
smaller typeface and wider margins; the New York Reports, Second features a larger type-
face with narrower margins. Despite these variations, it is possible to convert older opinion
lengths according to the modern standard. For example, a full page from an 1890 reporter
contains approximately 84% as much text as a page from the currently published volumes.
Footnotes, used more frequently since 1970, contain approximately twice as much text in a
given amount of space as the material in the main body of the opinions.
Publisher Avg. Lines Avg. Char. Avg. Char.
Per Page Per Line Per Page
1860 J.B. Lyons Co. &
Lawyer's Co-op.* 37 46 1702
1870-1930 J.B. Lyons Co. &
Lawyer's Co-op.* 37 50 1850
1940 J.B. Lyons Co. 38 47 1786
1950-1970 Williams Press 40 52 2080
1980-1993 Lawyer's Co-op. 43 51 2193
*An edition of New York Reports published by Banks Brothers had an identical page for-
mat to that published by J.B. Lyons Co. and Lawyer's Co-op.
25. In contrast, the multi-state study showed an increase in opinion length from 1870-
1970. See Friedman et al., supra note 11, at 782 (table 2).
26. Longer opinions have been attributed to complex issues, more case law and changes
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reached a new high of 12.4 in 1980 and fell off only slightly, to 12.3
in 1990 and 11.5 in 1993. During this period, the number of cita-
tions per page actually decreased, suggesting that the increase in
citations per opinion is due to increased opinions length.
Apparently, individual judicial workload has no constant im-
pact on the number of cases cited. One might expect that judges
required to write a large number of opinions might cite fewer
cases.27 In some instances the number of citations does drop with a
rise in caseload, but the reverse also occurs.2 8 The presence of dis-
senting opinions also has also been suggested as a possible influ-
ence on the rate of citation in majority opinions. One might expect
that the author of an opinion to which a dissent will be published
would include more authority. Another possibility is that the pres-
ence of a dissenting opinion indicates a controversial case that re-
quires more citations. One study found that opinions to which
there was a dissent or concurrence averaged five more citations
in judicial style. See Friedman et al., supra note 11, at 777-78. For a discussion of the cita-
tion of authorities and judicial style, see Jean L. Goutal, Characteristics of Judicial Style in
France, Britain and the U.S.A., 24 AM. J. CoMP. L. 43, 51-55 (1976).
One factor causing longer opinions since 1980 has been the consideration of more fed-
eral case law. In 1980, the number of federal citations per majority opinion increased to
more than two. Majority opinions that cite at least two federal opinions are 1.5 to 2.4 pages
longer than those that cite one or none.
2+ Fed. cites 0-1 Fed. cites
ops. pp. avg. ops. pp. avg.
1970 41 225.0 5.5 71 249.0 3.5
1980 65 428.5 6.6 105 533.0 5.1
1990 46 347.5 7.5 77 394.0 5.1
1993 44 299.0 6.8 93 513.5 5.5
Assuming that footnoted material often would have been omitted from the main body
of an opinion in an earlier era, the use of footnotes is another possible cause of increased
citation rates and opinion length. Judicial use of footnotes in the court's opinions was un-
common before 1970. In that year, 52.7% of majority opinions contained one or more foot-
notes. The number increased to 85.9% in 1980. Currently, Judge Bellacosa avoids footnotes
entirely, but 78.2% of other judges' opinions had footnotes in 1990 and 77.8% did in 1993.
27. See Friedman et al., supra note 11, at 799-800.
28. From 1900 to 1910, the average number of citations in a majority opinion per judge
decreased from 7.3 to 6.5, and the number of opinions per judge increased from 19.8 to 27.7.
From 1930 to 1940, this average decreased from 9.3 to 5.7, and the average number of major-
ity opinions increased from 22.1 to 25.7. Conversely, the number of citations per opinion
increased to more than 8 in both 1950 and 1960, when the amount of majority opinions per
judge decreased to only 10.9 and 13.1, respectively, far below the twentieth century norm.
During the 1890 to 1900 period, however, citations per opinion increased by only .2
despite a decrease in the average number of majority opinions from 33.1 to 19.8. Citations
per opinion actually rose from 9.6 in 1970 to 12.4 in 1980 despite an increase in the opinion
average from 16.0 to 24.3. For the average number of opinions per judge in a given sample
year, see Appendix.
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than those that did not.2 Another study, which found fewer cita-
tions where a dissent was written, theorized that well documented
majority opinions deterred dissents.30
Table 4 indicates that in cases where there were dissents, the
court's majority opinions had more case citations. Over the court's
history, the average number of additional citations has ranged
from less than 1 to as many as 3.6. Only in 1910 and 1950 did
opinions without dissents contain more citations, and then only by
a narrow margin.
The number of citations per dissent has followed no definite
trend. Several times before 1940, dissenting opinions contained
more citations than majority opinions. During this period, the
highest averages occur in 1920 and 1930 but then drop off again.
The mean totals for the 1990s, 9.4 in 1990 and 8.8 in 1993, are the
highest since 1930.
Citations per concurrence have followed no definite pattern.
Often, the number of concurrences in a given year is quite low.
Thus, one or two opinions with an unusually high or low number of
citations can greatly influence the mean. For most of the period
studied, the average number of citations in per curiam opinions
followed no specific pattern but was generally low. Except for 1950,
when the average rose to 5.1, the mean for these opinions never
rose above 4. Since 1980, however, the average has always been
above 5. As with majority opinions, this increase relates directly to
opinion lengths, which have been longer since 1980 than any time
in the past.
B. Sources of Case Citations
1. In-state opinions. State high courts have a marked pref-
erence for their own opinions and those of other in-state courts.
After a significant stock of in-state opinions was acquired, a major-
ity of citations were to these cases.31 By the time the Court of Ap-
peals was established, New York already had a large supply of
published opinions. The reported decisions of the old Court of Er-
rors, the Supreme Court of Judicature and the Court of Chancery
29. Peter Harris, Difficult Cases and the Display of Authority, 1 J.L. EcoN. & ORGANI-
ZATION 209, 217 (1985)..
30. Charles A. Johnson, Citations to Authority in Supreme Court Opinions, 7 LAW &
POL'y 509, 519 (1985).
31. This has been true of almost every jurisdiction studied. The only exceptions were
Idaho and Nevada from 1940-1970, both of which are small states within California's judi-
cial sphere of influence. See Friedman et al., supra note 11, at 802 (table 8).
In contrast, Canadian provincial courts cite most often to the Supreme Court of Ca-
nada. McCormick, supra note 9, at 287 (table 9).
1995]
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comprised over one hundred volumes.3 2 As a result, even in 1850,
58.7% of the court's citations were to New York decisions.3 Since
the court had been deciding cases only since 1847, merely 3.1% of
the total cites were to its own opinions. By 1880, a majority of in-
state citations were to the court's own opinions and, in 1890, the
majority of all case citations were to the court's opinions. This has
been true for every succeeding year except 1920.34
Initially, citations to other New York courts were somewhat
high due to continued use of older, pre-reform courts' opinions.
These numbers fell rapidly as these cases fell from common use.
The rate of citation to lower New York courts has been rather sta-
ble in this century, never dropping below 13% and rising over 20%
only once.
Since 1970, in-state cases have comprised a smaller proportion
of the total number of citations. However, this does not mean that
New York opinions are being cited less. The number of New York
citations per majority opinion since 1980 is higher than ever. But
since the court is citing to more federal cases, the overall state-
court share of the citations has decreased.
2. Federal Opinions. Initially, the Court of Appeals' use of
federal cases was quite low. In 1850, federal courts were cited only
seventeen times, representing only 2.4% of case citations for that
year. Federal cases did not account for over 10% of all case cita-
tions until 1920. In that year, federal citations appeared in 36.8%
of the court's majority opinions, almost double the previous high of
18.7% in 1900. Federal citations did not surpass foreign cases in
32. For a comprehensive annotated list of reporters, see 2 ABBOTT'S NEW YORK DIGEST
at xvii-xxvii (1929); JuLius J. MARKE, A CATALOGUE OF THE LAW COLLECTION AT NEW YORK
UNIvERSITY WITH SELECTED ANNOTATIONS 87-92 (1953); see also GIBSON, supra note 14, at
172-81.
33. This represents a change from the situation ten years before in the old Court of
Errors. My count of reporter citations for 1820 (volumes 17-18 of Johnson's Reports) and
1840 (volumes 23-25 of Wendell's Reports) produced the following results:
1820 1840
New York (all courts) 111 146
British 99 217
Other States 14 36
Federal 5 29
34. In 1920, the percentage of court opinions cited decreased to 45.6% because of Judge
Cardozo's unusually high number of federal case citations and Judge Collin's similarly high
total of other-state citations. See Appendix.
New York's rate of in-state citation is comparable to other larger states with a signifi-
cant source of local cases. See Friedman et al., supra note 11, at 802 (table 8). This rate does
not differ greatly from those rates that Professor Merryman reported for California from
1950-1970. See Merryman II, supra note 3, at 389-91 (tables 5A, 5B & 5C).
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usage until 1900 and then trailed citations to other states until
1940.
Since 1920, the rate of citation to federal opinions has re-
mained well above nineteenth century levels.3 5 By 1970, federal
cases represented over 20% of all opinions cited. For the 1970-1993
sample years, federal citations appear in over half of all the court's
majority opinions.
Contributing to this growth is a greater rate of citation to pub-
lished lower federal court decisions. Since 1960, one-quarter to
one-third of all federal citations have been to lower federal courts.
This ratio is greater than the general average for both the nine-
teenth century and the first half of the twentieth century.
The most important factor affecting an increase in the use of
federal opinions is a change in the court's docket. Specifically, civil
cases with constitutional or regulatory questions can produce sev-
eral citations to federal opinions. A notable example is Grumet v.
Board of Education,36 a recent, well-publicized case involving the
establishment of a special school district for an Hasidic commu-
nity. Judge Smith's majority opinion, which found a violation of
the Establishment Clause, used 18 federal citations; Judge Kaye's
concurrence included 48, and Judge Bellacosa's dissent another 17,
for a grand total of 83 federal citations.
Although civil cases account for a significant percentage of
federal citations, the increase in the use of federal opinions is tied
most directly to the increase in the number of published opinions
involving criminal issues.37 The rise in the number of criminal
opinions parallels the previously noted increase in the average
number of federal citations per case. As Table 9 illustrates, the
percentage of opinions involving criminal issues rose sharply in the
1940 sample year, eventually reached 38.4% by 1970, and has re-
mained close to that level ever since. Table 10 also shows that the
percentage of federal citations in criminal cases was disproportion-
ately large.3
35. The Friedman study reports a similar increase in federal citations. In those states
surveyed, the average number of federal citations increased from .4 in 1870-1880 to 1.9 in
1960-1970. Friedman et al., supra note 11, at 797 (figure A).
36. 618 N.E.2d 94 (N.Y. 1993), afl'd, 114 S. Ct. 2481 (1994).
37. A similar trend toward a greater number of criminal cases has occurred nationally.
See Robert A. Kagan et al., The Business of State Supreme Courts, 1870-1970, 30 STAN. L.
R.v. 121, 132-52 (1977).
38. Criminal opinions addressing constitutional issues can result in a significant num-
ber of federal opinion citations. Judge Alexander's opinion in People v. Kern, 554 N.E.2d
1235 (N.Y. 1990), contains 30 federal citations. Judge Jones cited 21 federal opinions in
People v. Onofre, 415 N.E.2d 936 (N.Y. 1980), cert. denied, 451 U.S. 987 (1981); Judge
Gabrielli's dissent in Onofre cited 24 more for a total of 45. That same year, Judge Fuchs-
1995]
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3. Other State Opinions. Unlike the court's citation of fed-
eral cases, the court's overall use of other states' opinions has un-
dergone no dramatic change. Although the number of these cita-
tions was unusually high in 19203" and unusually low in 1940, the
results in most other sample years are quite similar. In fact, Table
7 shows that the number of other state citations per majority opin-
ion has varied little since 1970 and was the same in 1880, 1890,
1970 and 1993.
However, there have been definite shifts in the citation of
opinions from individual states. As Table 10 indicates, the state
most frequently cited since 1850 has been Massachusetts. In the
nineteenth century, Massachusetts accounted for fully 50% of
other-state citations in 1870 and 33% in 1890. Massachusetts re-
mained the most cited state through the 1950 sample year. Since
then, its totals have declined to the level of several other large
jurisdictions.
Pennsylvania replaced Massachusetts as the most cited state
in 1960. Since then, California and New Jersey have been the lead-
ers, although their numbers do not approach the former totals of
Massachusetts. 0 California, New Jersey and Pennsylvania have
long been cited at an above-average rate. This is true of Pennsylva-
nia over the entire sample period, and New Jersey since 1880. Cali-
fornia has been cited more frequently since 1910, but first became
a leading state in 1970. Citations to Illinois cases have appeared
more frequently since 1890. Other larger states cited frequently are
Michigan, Missouri and Ohio.4'
During the nineteenth and early twentieth centuries, the court
cited to opinions from the smaller New England states fairly often.
In more recent years, the citation rate for these states has not dif-
fered significantly from the rate for other locations. The court's use
of cases from smaller southern and western states has always been
sparse. Citations to the courts of the Dakotas, Montana and Wyo-
berg cited 26 federal cases in People v. Shapiro, 409 N.E.2d 897 (N.Y. 1980); Judge Gabrielli
cited another 43 in his dissent.
The study of the court's citations in 1963, 1973 and 1983 found a high number of cita-
tions to United States Supreme Court opinions in "concriminal" cases. Bobinski, supra note
7, at 993-94 (figures 20-22).
39. That year, Judge Collin cited to 136 other-state opinions. See Appendix.
40. Citations to California opinions account for 13.6% of other-state citations in 1980,
9.1% in 1990 and 9.2% in 1993. New Jersey opinions accounted for 7.5% of other-state
citations in 1980, 10.3% in 1990 and 9.2% in 1993.
41. The California Supreme Court most often cited larger states from 1950-1970. New
York leads with 112 citations, followed by Massachusetts with 56 and both Illinois and
Texas with 52. Merryman II, supra note 3, at 401-02 (table 13).
[Vol. 43
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ming have been particularly rare."
Differences in citation rate among the several states has been
ascribed variously to such factors as relative geographic proximity,
population size, migration patterns, level of urbanization and in-
dustrialization, amount of accumulated precedent and prestige.43
These factors explain the prominence of Massachusetts from 1850
to 1950,44 the continuing frequency of Pennsylvania and New
Jersey citations, the increase in California citations, and the recent
increase in the citation of Florida cases. Conversely, these factors
also show why certain states from the South, Midwest and West
are cited sporadically.
One suggested influence that is not a factor is the West Re-
gional Reporter System. Since the decline in the court's citation of
Massachusetts cases, the court has not shown any affinity for other
states in the Northeast region. Two current favorites, New Jersey
and Pennsylvania, are in the Atlantic region, and California is in
the Pacific region.
Finally, it should be noted that the numbers of citations to
individual states are small enough to be heavily influenced by a
single decision. An opinion examining the laws and opinions of an-
other jurisdiction can contain enough citations to inflate the totals
of a modestly cited state to unusually high levels. In 1987, for ex-
ample, Green v. Santa Fe Industries45 contained 11 Delaware cita-
tions, a number far higher than that state received in any sample
year on Table 10.4 1
42. There were no citations to Wyoming cases in the sample years, but Wyoming Su-
preme Court opinions have been mentioned occasionally. See, e.g., Rivera v. State, 840 P.2d
933 (Wyo. 1992), cited in People v. Wesley, 633 N.E.2d 451, 465 n.9 (N.Y. 1994); Hartnett v.
Jones, 629 P.2d 1357 (Wyo. 1981), cited in Wildstein & Co. v. Wallis, 595 N.E.2d 828, 833
(N.Y. 1992); Miskimins v. Shaver, 58 P. 411 (Wyo. 1899), cited in People ex rel. Lewisohn v.
O'Brien, 68 N.E. 353, 354 (N.Y. 1903); Nugent v. Powell, 33 P. 23 (Wyo. 1893), cited in
Macrae v. Rogers, 81 N.E. 956, 958 (N.Y. 1907).
43. See Friedman et al., supra note 11, at 804-07; Peter Harris, Ecology and Culture in
the Communication of Precedent Among State Supreme Courts, 1870-1970, 19 LAw &
Soc'y REv. 449, 461-63 (1985); Merryman II, supra note 3, at 401-04.
44. After New York, Massachusetts opinions were the most often cited during the nine-
teenth century, and ranked third overall behind New York and California opinions through
1970. Friedman et al., supra note 11, at 805-06.
45. 514 N.E.2d 105 (N.Y. 1987).
46. Loengard v. Santa Fe Indust., 514 N.E.2d 113 (N.Y. 1987), contained four more
Delaware citations. There were six citations to Delaware opinions in 1980. Zion v. Kurtz, 405
N.E.2d 681 (N.Y. 1980), cited Delaware opinions four times.
Individual cases with large numbers of Massachusetts citations are common. For other
states, see, e.g., Mott v. Duncan Petroleum, 414 N.E.2d 657 (N.Y. 1980) (six Georgia cites);
Proctor & Gamble Distrib. Co. v. Lawrence Am. Field Warehousing Co., 213 N.E.2d 873
(N.Y. 1965) (six New Jersey cites); Longines-Wittnauer v. Barnes & Reinecke, 209 N.E.2d
68 (N.Y.) (five Illinois cites), cert. denied, 382 U.S. 905 (1965); Metcalf v. Reynolds, 195
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4. Foreign Opinions. For a long period during the nineteenth
century, New York judges, like many of their American counter-
parts, cited heavily to British cases. Great Britain provided a large
stock of opinions involving common law issues. Many of the Brit-
ish cases dated from the pre-Revolutionary period and, therefore,
were inherited from the mother country. Absent much American
precedent, the Court of Appeals naturally chose to rely on these
decisions.
Initially, the dearth of American precedent led New York
courts to rely on British cases almost exclusively. In 1800, the
Court of Errors cited case reporters solely from the British Isles.
As late as 1840, British opinions still accounted for over half of the
court's case citations. 47 Table 6 indicates that foreign cases com-
prised over 25% of all the court's citations in 1850. British case
citations remained common until 1930, when they comprised 6.9%
of the total. Afterwards, they fell into statistical insignificance,
eventually reaching zero in 1993.48
The court's abandonment of British decisions was partly the
result of an increasing stock of American opinions. Since more do-
mestic decisions were available, the court's need to use foreign
opinions was reduced. More importantly, foreign opinions would
be of little use in an increasing number of cases dealing with con-
N.E. 681 (N.Y. 1935) (seven Connecticut cites); In re Johnson, 92 N.E.2d 44 (N.Y. 1950)
(five Florida cites); Dearing v. McKinnon Dash & Hardware Co., 58 N.E. 773 (N.Y. 1900)
(eleven Michigan cites); Genet v. Delaware & Hudson Canal Co., 25 N.E. 922 (N.Y. 1890)
(six Pennsylvania cites); Dodge v. County of Platte, 82 N.Y. 218 (1880) (seven Missouri
cites).
47. See supra note 34.
48. The sixteen-state study shows a steady decline in the use of foreign cases. Friedman
et al., supra note 11, at 798-99. Professor Merryman also found a low rate of citation to
British courts by the California Supreme Court from 1950-1970. Merryman II, supra note 3,
at 400 (table 12). Of the 2,522 cases cited by the North Carolina Supreme Court in 1977,
only 6 were English cases. Mann I, supra note 8, at 58 (table VII-A). The Ohio Supreme
Court cited only 3 English opinions in 1990. Leonard, supra note 9, at 139.
For a discussion of the treatment of English precedent in early American courts, see
LAWRENCE M. FRIEDMAN, A HISTORY OF AMERICAN LAW 97-98, 409 (1973). For an anecdotal
treatment of the role of English opinions in American law, see generally David V. Stivison,
The Practical Uses of Legal History, 33 PRAC. LAW. 27 (1987).
America's continuing fondness for British opinions is in sharp contrast with some En-
glish jurists' distaste for American cases. In In re Missouri S.S. Co., 42 L.R. Ch. D. 321
(1889), for example, Lord Chancellor Halsbury stated: "[Tlhe practice which seems to be
increasing of quoting American decisions as authorities, in the same way as if they were
decisions of our own courts, is wrong." Id. at 330. Lord Justice Fry agreed, stating: "I also
have been struck by the waste of time occasioned by the growing practice of citing American
authorities." Id. Lord Justice Cotton added: "I have often protested against the citation of
American athorities." Id. at 331.
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stitutional, statutory and regulatory issues. 49 A change in the age
of cited British cases is illustrative. Many of the British cases cited
were once contemporaneous with the court's decision that cited
them. For example, 30 of the 90 British opinions cited in 1920 were
no more than 20 years old.5 0 In 1980, however, the second-last sam-
ple year in which British cases appeared, all the opinions pre-dated
1900, and several pre-dated 1800.51 The one British opinion cited
in 1990, In re Nottage,"2 was 95 years-old.
The court has referred occasionally to opinions from Irish and
Scottish courts.53 This practice ceased with the decline in the cita-
49. There also may have been a problem locating British and other common-law states'
cases. Older American encyclopedias, such as Ruling Case Law and Corpus Juris, contained
references to these opinions. Their successors do not. See Merryman I, supra note 1, at 645
n.114.
Selected cases from common law nations are available on Lexis, but this new-found
access has done little to revive interest in these opinions.
50. The ages of all 90 British opinions cited in 1920 were as follows:
yr. no. yr. no. yr. no.
0-20 30 61-80 11 151-200 5
21-40 8 81-100 8 201-250 5
41-60 8 101-150 14 251+ 1
51. Mogul S.S. Co. v. McGregor Gow & Co., 23 Q.B.D. 598 (1892), afl'd, [1892] A.C. 25,
cited in Guard-Life Corp. v. Parker Hardware Mfg. Corp., 406 N.E.2d 445, 453 (N.Y. 1980)
(Cooke, C.J., concurring in part and dissenting in part); Heaven v. Prender 11 Q.B.D. 503
(1883), cited in Havas v. Victory Paper Stock Co., 402 N.E.2d 1136, 1138 (N.Y. 1980); Jen-
ney v. Brook, 6 Q.B. 323, 338 (1844), cited in R.L.M. Transp. Corp. v. Director, 402 N.E.2d
137, 139 (N.Y. 1980); Dixon v. Bell, 5 M. & S. 198 (1816), cited in Robinson v. Reed-Pren-
tice, 403 N.E.2d 440, 446 (N.Y. 1980) (Fuchsberg, J., dissenting); Baker v. Bolton, 170 Eng.
Rep. 1033 (K.B. 1808), cited in Liff v. Schildkrout, 404 N.E.2d 1288, 1290 (N.Y. 1980);
Dunn's Case, 1 Leach C.C. 59 (1765), cited in People v. Briggins, 406 N.E.2d 766, 769 (N.Y.
1980); Chesterfield v. Jannsen, 28 Eng. Rep. 82 (Ch. 1750), cited in State v. Avco Fin. Servs.,
406 N.E.2d 1075, 1078 (N.Y. 1980); Gordon v. Graham, 22 Eng. Rep. 502 (1716), cited in
State Bank v. Fioravanti, 417 N.E.2d 60, 62 (N.Y. 1980); Semayne's Case, 77 Eng. Rep. 194
(K.B. 1603), cited in People v. Shepard, 409 N.E.2d 840, 846 (N.Y. 1980) (Fuchsberg, J.,
dissenting).
52. [1895] 2 Ch. 649 (Eng. C.A.), cited in Mercury Bay Boating Club, Inc. v. San Diego
Yacht Club, 557 N.E.2d 87, 95 (N.Y. 1990).
53. See, e.g., Wright & Greig Ltd. v. McKendry, [1918] 11 Butt. W.C. Cas. 402 (Sess.
Scot.), and Rodger v. School Bd., 49 Scot. L.R. 413 (1912), cited in Andrews v. L. & S.
Amusement Corp., 170 N.E. 506, 508 (N.Y. 1930); M'Intyre v. Rodger & Co., 41 Scot. L.R.
107 (1903), cited in Verschleiser v. Stern & Son, 128 N.E. 126, 128 (N.Y. 1920); Conway v.
Belfast & Northern Counties Ry., 9 Ir. R. 498 (1877), cited in Crispin v. Babbitt, 81 N.Y.
516, 520 (1880); Liquidators v. Douglas, 1 Sess. Cas.3d 112 (1860), cited in Hun v. Cary, 82
N.Y. 65, 73 (1880); Aberdeen Ry. v. Blaickie Bros., 1 Macq. 461 (1854), cited in Gardner v.
Ogden, 22 N.Y. 327, 347 (1860); Clark v. Roe, 4 Ir. R.-C.L. 1 (1854), cited in Moore v.
Manufacturer's Nat'l Bank, 25 N.E. 1048, 1049 (N.Y. 1890); Carmichael v. Waterford &
Limerick Ry., 13 L.R. Ir. 313 (1849), cited in Krug v. Pitass, 56 N.E. 526, 529 (N.Y. 1900);
Powell v. Dillon, 2 Ball & Beatty 416 (1814), cited in Pratt v. Hudson River R.R. Co., 21
N.Y. 305, 309 (1860).
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tion of British cases.5 4 Professor Friedman's multi-state supreme
court study found that citation to Canadian opinions also was
rare.5 5 Since New York borders on Canada, one might expect that
Canadian citations would be more frequent. Although its geo-
graphical proximity to Canada has played a role in New York's le-
gal history, notably in the landmark choice of laws case, Babcock v.
Jackson,56 the actual citation of Canadian opinions is extremely
uncommon. A majority of the few Canadian citations in the sample
years has been to Ontario court decisions, but a few citations to
other Canadian courts do exist.5
7
Citations to other foreign jurisdictions have been almost non-
existent. There have been a few citations to Australian state
cases, 58 at least one citation to a New Zealand opinion," and one to
54. The last located citation to an Irish case was In re Foote, [1910] 1 Ir. R. 365, cited
in In re Will of Carroll, 8 N.E.2d 864, 867 (N.Y. 1937). All the citations to Irish cases date
back to British rule. No citations were found to the courts of the Irish Republic. The most
recent Scottish case found was Reidford v. Magistrates, [1933] Sess. Cas. 276, cited in Volk
v. City of New York, 30 N.E.2d 596, 598 (N.Y. 1940).
55. Friedman et al., supra note 11, at 799. Canadian courts' citation of American opin.
ions also is rare. These citations accounted for only three percent of all citations in sample
cases from 1987 to 1991. McCormick, supra note 9, at 300-01. For further discussion of the
citation of American cases by Canadian courts, see J. MacIntyre, The Use of American
Cases in Canadian Courts, 2 U. B.C. L. REv. 478 (1966); S. Ian Bushnell, Note, The Use of
American Cases, 35 U. N.B. L.J. 157 (1986).
56. 191 N.E.2d 279 (N.Y. 1963) (declining to apply Ontario's guest-host law, where two
New Yorkers driving in Ontario were injured in automobile accident).
57. London Life Ins. Co. v. Molson's Bank, 5 O.L.R. 407 (1903), cited in Prudential Ins.
Co. v. National Bank, 125 N.E. 824, 825 (N.Y. 1920); Hershmer v. Elliott, 14 O.L.R. 714
(1887), cited in Pimpinello v. Swift & Co., 170 N.E. 530, 532 (N.Y. 1930); Stevens v. Mon-
treal Tel. Co., 16 U.C. Rep. 530 (1858), cited in Leonard v. New York Tel. Co., 41 N.Y. 544,
570 (1870).
The 1980 sample year contained a citation to one British Columbia opinion, Regina v.
Cripps, 3 C. Rep. N.S. 367 (B.C. 1968), cited in People v. Conyers, 400 N.E.2d 342, 353
(N.Y. 1980) (Meyer, J., dissenting). For citations to other provincial courts, see, e.g., In re
Brander, [1952] 4 D.L.R. 688 (B.C. Sup. Ct.), cited in In re Snide, 418 N.E.2d 656, 657
(N.Y. 1981); Tison v. Lapierre & United Province Ins. Co., [1938] 4 D.L.R. 816 (Que. C.S.),
and Cadeddu v. Mount Royal Assurance Co., [1929] 2 D.L.R. 867 (B.C. Ct. App.), cited in
Wenig v. Glens Falls Indem. Co., 61 N.E.2d 442, 446 (N.Y. 1945); Long v. McLaughlin,
[1926] 3 D.L.R. 918 (N.B.), cited in Galbraith v. Busch, 196 N.E. 36, 40 (N.Y. 1935) (Crane,
J., dissenting); Flora v. Shandro, 1 Alta. L.R. 252 (1908), and Rex v. Stewart, 6 Man. R. 257
(1889), cited in Heaney v. Purdy, 272 N.E.2d 550, 553 (N.Y. 1971).
The court has cited at least once to the Supreme Court of Canada. See Montreal Tram-
ways Co. v. Leveille, [1933] 4 S.C.R. 456, cited in Woods v. Lancet, 102 N.E.2d 691, 693
(N.Y. 1951).
58. Meldrum v. Australian Broadcasting Co., [1932] V.L.R. 425, cited in Hartmann v.
Winchell, 73 N.E.2d 30, 31 (N.Y. 1947); Mathews v. City of Prahran, [1925] V.L.R. 469,
cited in People v. Rubin, 31 N.E.2d 501, 502 (N.Y. 1940). Lexis and Westlaw searches found
no citations to the Australian federal courts or the courts of any other Australian state.
59. Guardian, Trust & Ex'rs Co. v. Inwood, 65 N.Z.L.R. 614 (1946), cited in Snide v.
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Germany's highest court, the Bundesgerichtshof6 0
5. Unpublished and On-Line Opinions. Commentators have
predicted that computer-assisted legal research would change cita-
tion practice.6 1 Certainly, some computer searches may have dis-
covered cases cited in the 1990 and 1993 sample years, but they are
impossible to detect because they carry case reporter citations.
Moreover, the citation data for 1990 and 1993 is so similar to the
1970 and 1980 data that there is no indication of significant Lexis
or Westlaw effect on the types and numbers of cases cited.
The one category in which it is possible to discern the influ-
ence of computerized research is unpublished cases available only
on line. Lexis and Westlaw render a large number of unpublished
opinions, particularly federal ones, easily available. According to
one study, this development has doubled the amount of available
federal precedent.2 It also has raised concerns about the fairness
of having this body of cases available only to those with access to
Lexis or Westlaw6
The Court of Appeals has cited to unpublished cases only on
rare occasions; only four of these citations were discovered in sam-
ple years before 1990.64 In 1990, there were six citations to unpub-
lished opinions. Two of these cases, a lower New York decision and
a federal district court case, had Westlaw citations. 5 In 1993, the
number of citations to unpublished cases doubled to twelve, with
one Westlaw and two Lexis citations from federal district courts.66
Johnson, 418 N.E.2d 656, 657 (N.Y. 1981).
60. Neue Juristische Wochenschrift (1951), cited in In re Fox, 174 N.E.2d 499, 502
(N.Y. 1961).
61. See, e.g., Merryman II, supra note 3, at 426.
62. SUSAN BRENNER, PRECEDENT INFLATION 205 (1992).
63. See Peter J. Honigsberg & James A. Dikel, Unfairness in Access to and Citation of
Unpublished Federal Court Decisions, 18 GOLDEN GATE U. L. REV. 277, 299 (1988) (propos-
ing publication of all opinions on microform and designation of certain opinions as "non-
precedential").
64. Roberts v. Boshamer, No. 78 Civ. 2540 (S.D.N.Y. Feb. 22, 1979), cited in Lazarow,
Rettig & Sundel v. Castle Capital Corp., 404 N.E.2d 130, 133 (N.Y. 1980); Farmer's Loan &
Trust Co. v. Toledo, A.A. & N.M. Ry. (N.D. Ohio), cited in Polhemus v. Fitchburg R.R. Co.,
26 N.E. 31, 33 (N.Y. 1890); Eaton v. Reed, cited in Lamb v. Connolly, 25 N.E. 1042, 1043
(N.Y. 1890); Meyer v. Denver & St. Paul R.R. Co. (C.D. Iowa), cited in Jessup v. Carnegie,
80 N.Y. 441, 451 (1880).
65. Lund v. Chemical Bank, No. 84 Civ. 1621, 1990 WL 17711 (S.D.N.Y. Feb. 20, 1990),
cited in State v. Barclays Bank, 563 N.E.2d 11, 13 n.3 (N.Y. 1990); Hybert v. Shearson
Lehman/American Express, No. 84 Civ. 10327, 1989 WL 64450 (N.D. Ill. June 8, 1989), cited
in Cowen & Co. v. Anderson, 558 N.E.2d 27, 29 (N.Y. 1990).
66. Stonewall Ins. Co. v. National Gypsum Co., No. 86 Civ. 9671, 1992 U.S. Dist.
LEXIS 7607 (S.D.N.Y. May 27, 1992), and Squibb & Sons v. Accident & Cas. & Ins. Co.,
No. 82 Civ. 7327, 1992 U.S. Dist. LEXIS 6255 (S.D.N.Y. Apr. 21, 1992), cited in Continental
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Although the court's use of unpublished cases, including those
available on line, is increasing, the number of these citations re-
mains insignificant.
III. AGE OF CITED OPINIONS
As previously noted, the few foreign cases that the Court of
Appeals still cites are quite old. This is not the case for opinions
from other sources. For these opinions, a large majority of deci-
sions are no. more than twenty years-old . 7 Table 11 shows the
opinion age breakdown for 1980, a recent sample year with an un-
usually large number of cites for every decisional category. The
percentage of opinions from the previous two decades ranged from
a low of 69.3% for other state cases to 89.2% for opinions from the
lower federal courts.
As Table 12 indicates, the court's preference for its own most
recent opinions has existed since its inception. In every sample
year since 1850, cases from the immediately preceding decade out-
numbered those from any other period. This practice has become
more pronounced in the 1980 and 1990 sample years, in which over
50% of all cases cited in the court's opinions dated from the past
ten years.
A diagonal reading of Table 13 shows a particularly large de-
crease in the age of the court's cited cases from the first to the
second decade. Another decrease occurs from the second to the
third decade. In 1970, for example, cases up to ten years old consti-
tuted 47.3% of all the court's. In 1980, this group of decisions
made up only 13.1% of the opinions cited, and by 1990 its share
Cas. Co. v. Rapid Am. Corp., 609 N.E.2d 506, 514 (N.Y. 1993); Mollica v. Metro-North Com-
muter Ry., No. 87 Civ. 7948, 1989 WL 123084 (S.D.N.Y. Oct. 13, 1989), cited in North Star
Reinsurance Corp. v. Continental Ins. Co., 624 N.E.2d 647, 654 (N.Y. 1993). The recent
citation totals for unreported cases are as follows:
1980 1990 1993
lower N.Y. 1 2 8
other state 0 1 0
federal dist. 0 2 3
67. A similar preference for recent opinions has been reported by other citation studies.
The sixteen-state project indicates a preference for newer out-of-state opinions. Friedman et
al., supra note 11, at 807. Professor Merryman reported that in 1970, 60% of the California
Supreme Court's citations to its own opinions were cases from the previous decade. Mer-
ryman II, supra note 3, at 394. In 1977, 47.2% of the North Carolina Supreme Court's cita-
tions to its own cases were written after 1970. Mann I, supra note 8, at 59 (table VII).
Additionally, Professor Leonard's study of the Ohio Supreme Court in 1990 shows that a
heavy majority of all cases cited were no more than twenty years old. Leonard, supra note 9,
at 140-42 (tables 3-4, figures 1-2).
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had dropped to 7.1%.8 A more gradual decline occurs until a body
of opinions is forty to sixty years old, after which the numbers of
citations become so small that the percentages from decade to dec-
ade become erratic.
Numerous reasons exist for the court's preference for more re-
cent opinions. Age can weaken an opinion's precedential value.
New statutes may be enacted, new opinions handed down or legal
doctrines may become outdated. 9 Also, it may be that the social
context in which the case arose simply seems too remote.7 0
Despite the heavy use of newer cases, old opinions continue to
play a significant role. Decisions of this nature include many of the
court's classic opinions.7' Older opinions still retain precedential
value despite their age, and some are included for historical refer-
ence. Although recently the rate of citation to the court's own cases
over fifty years old has declined, these cases still accounted for
nearly 11% of all the court's citations in 1990.
IV. SECONDARY SOURCES
A. Legal Treatises
The Court of Appeals has made constant but limited use of
legal treatises as either a convenient synthesis of the law or, in the
case of classic works, a prestigious and persuasive authority. Only
in 1850, when the judges cited a large number of digests and
abridgements-presumably to compensate for the then smaller
stock of opinions-was there an average of more than one treatise
per opinion. Thereafter, the rate of citation has been considerably
less.
There has been no movement toward a greater or lesser use of
treatises. The 1993 rate of .58 citations per majority opinion is al-
most identical to the rate for the 1880 through 1900 sample years.
The percentage of majority opinions with a reference to one or
more treatises has rarely exceeded one-third.7 2 No discernable
68. Professor Merryman observed a similar, regular decrease over three decades. He
calculated that California Supreme Court opinions had a half-life of seven years. Merryman
II, supra note 3, at 395. Merryman concluded that "more recent decisions are more fre-
quently cited, independently of the relative numbers or volume and of their authorship." Id.
at 398.
69. Merryman II, supra note 3, at 398.
70. Id.
71. See, e.g., Palsgraf v. Long Island R.R. Co., 162 N.E. 99 (N.Y. 1928); H.R. Moch Co.
v. Rensselaer Water Co., 159 N.E. 896 (N.Y. 1928); MacPherson v. Buick Motor Co., 111
N.E. 1050 (N.Y. 1916). Each of these opinions was written by Judge Cardozo.
72. These results are consistent with Scurlock's study of a sample of the court's deci-
sions from 1959 to 1962. Seventy-five percent of the sample cases contained citations only to
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trend exists from decade to decade; the totals rise and fall ran-
domly.73 This lack of growth is attributable to inherent limitations
on the court's use of treatises. Since treatises are usually written
on a general level, a judge needing to resolve a specific issue will
usually be better served by local statutes and decisions.74
In any given year, the treatises utilized by the court include
several frequently cited titles and a far larger group mentioned
only once or twice. These naturally vary in quality and reputa-
tion.75 Many from the early years now are not cited and forgot-
ten.6 In contrast, the most cited treatises include the leading
works of the period. For the first sixty or seventy years, they were
authored by Blackstone, Kent, Pomeroy and Story. Later these
treatises were displaced by the modern works of Wigmore and Wil-
liston.77 More recently, major New York works like Weinstein,
Korn & Miller's New York Civil Practice, Siegel's New York Prac-
tice, and Richardson on Evidence have joined the recognized na-
tional titles in the most cited category.78 The rise in criminal rights
cases is reflected by the frequent citation of treatises on evidence,
statutes and other opinions. Scurlock, supra note 10, at 238-39.
73. Similarly, the lack of a trend is apparent in the sixteen-state study. See Friedman
et al., supra note 11, at 811 (table 10). The New York figures for legal writings in Table 14
are below those figures for the states in the Friedman study. See id. at 813 (table 11).
74. Scurlock, supra note 10, at 262-63.
75. For critical commentary on the large number of nineteenth and early twentieth cen-
tury law books, see Marke, supra note 32.
76. Professor Wigmore criticized the indiscriminate use of undistinguished works. In
his classic work on evidence, Wigmore stated:
[I]n judicial opinions, the superficial products of hasty hack-writers, callow com-
pilers, and anonymous editors, are given equal consideration with the weightiest
names of true science . . .. Almost any printed pages, bound in law-buckram and
well advertised or gratuitously presented, constitute authority fit to guide the
courts.
JOHN HENRY WIGMORE, A TREATISE ON THE ANGLO-AMERICAN SYSTEM OF EVIDENCE IN TRIALs
AT COMMON LAW § 8a, at 243 (3rd ed. 1940).
77. Classic works still are cited occasionally. Judge Bellacosa cited to Kent's Commen-
taries in Nestor v. McDowell, 615 N.E. 991, 992 (N.Y. 1993), and People v. Bolden, 613
N.E.2d 141, 151 (N.Y. 1993) (Bellacosa, J., dissenting). He also cited Story's Equity Juris-
prudence in Jensen v. General Elec. Co., 603 N.E.2d 547, 553 (N.Y. 1993). In Jenson, Judge
Hancock referred to Pomeroy's Equity Jurisprudence in his dissent. Id. at 558 (Hancock, J.,
dissenting).
Wigmore and Williston were popular with the California Supreme Court from 1950-
1970. See Merryman II, supra note 3, at 411 (table 15). The North Carolina Supreme Court
cited Wigmore five times in 1977. Mann I, supra note 8, at 62 (table XIV).
78. Local "favorites" frequently have been cited elsewhere. The California Supreme
Court cited treatises on California law by Bernard E. Witkin 7 times in 1960 and 33 times in
1970. Merryman II, supra note 3, at 411 (table 15). The North Carolina Supreme Court
cited Stansbury's North Carolina Evidence 66 times in 1977. Mann I, supra note 8, at 62
(table XIV).
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search and seizure, and criminal procedure in the 1980, 1990 and
1993 sample years.
B. Legal Periodicals
Like other state appellate courts, the Court of Appeals once
rarely cited to legal periodicals."9 The first citation to commentary
in a periodical appears in the 1880 sample year in which the court
cited to two untitled casenotes appearing in the American Law
Register.5 In 1890, Judge Follett in Cruikshank v. Gordon"1 cited
to articles in the American Law Register82 and the American Law
Review.83
In 1902, Judge Parker in Roberson v. Rochester Folding Box
Co.,8 4 commented favorably on Brandeis and Warren's classic arti-
cle on the right to privacy 5 that appeared in the Harvard Law
Review. Judge Parker stated that it "was presented with attrac-
tiveness and no inconsiderable ability .. ."8 This citation, how-
ever, was only an isolated reference to an unusually prominent ar-
ticle. Like courts elsewhere, the court ignored the law reviews, an
indifference that has been attributed to their novelty and a belief
that mere students could offer little assistance to professionals.8
It was not until Judge Cardozo joined the court that law re-
view articles began to be cited with any frequency. Seven of the 10
articles cited in 1920 were in Cardozo opinions. Eight of the 24 law
review citations in 1930 were also Cardozo's 88
79. See Friedman et al., supra note 11, at 811 (table 10).
80. 18 AM. L. REG. 630 (1879), cited in Collins v. Collins, 80 N.Y. 1, 10 (1880); 14 AM. L.
REG. 348 (1875), cited in Pattison v. Syracuse Nat'l Bank, 80 N.Y. 82, 94 (1880).
81. 23 N.E. 457 (N.Y. 1890).
82. W.H. Whitaker, The Law of Slander as Applicable to Physicians, 19 Am. L. REG.
465 (1880), cited in Cruikshank v. Gordon, 23 N.E. 457, 458 (N.Y. 1890).
83. Nathan Newmark, Conversion by Purchase, 15 AM. L. REv. 363 (1881), cited in
Cruikshank v. Gordon, 23 N.E. 457, 458 (N.Y. 1890).
84. 64 N.E. 442 (N.Y. 1902).
85. Samuel D. Warren & Louis Brandeis, The Right to Privacy, 4 HARv. L. REV. 193
(1890).
86. Roberson v. Rochester Folding Box Co., 64 N.E. 442, 443 (N.Y. 1902).
87. Max Radin, Sources of Law-New and Old, 1 S. CAL. L. REv. 411, 418 (1928). The
law reviews did have their early supporters. Wigmore stated that "the great labor and help-
ful thought [of law review articles] have been wasted on the judges." WIGMORE, supra note
76, § 8a, at 243; see also Frank W. Grinnell, A Judicial Tradition That Encourages Igno-
rance, 25 J. AM. JUDICATURE SOC'Y 10 (1941).
88. Seven of the remaining citations were made by Judge Crane, another early sup-
porter of the law reviews. See Frederick Crane, Law School Reviews and the Courts, 4
FORDHAM L. REV. 1 (1935). Judge Cardozo also commented favorably on the law reviews.
See BENJAMIN N. CARDOZO, THE GROWTH OF THE LAW 14 (1924).
Cardozo continued to be the leading user of law reviews when he moved to the United
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In the 1940 sample year, the number of law review citations
dropped back almost to their pre-Cardozo totals. Law review use
increased slightly by 1960, and by 1970 it was slightly above the
level reached in 1930.89 As Table 15 illustrates, by the 1980 sample
year a dramatic increase occurred in the rate of citation. The rate
rose to .50 cites per majority opinion-more than a 300% increase
from the 1970 rate of .15. The rate increased to .57 in 1990 before
falling off to .39 in 1993.
A similar sharp rise in the use of law reviews has been re-
ported in other studies.9 0 This trend has been attributed to such
factors as the increase in the number of legal periodicals and a ju-
dicial focus on newer problems in the criminal and constitutional
area.91 Other commentators have suggested that more innovative
judicial attitudes play a role.2
In New York, the rise in the number of law review citations
was accompanied by an increase in the number of overall case cita-
tions. As Table 1 shows, the number of citations per majority opin-
ion increased by almost three from 1970 to 1980. If one accepts the
theory that a more activist court will cite more cases, then the in-
crease in law review citations can be attributed at least partially to
judicial activism. 3
Even if only one or two judges favor law review citations, they
can greatly increase the total number of citations. As previously
noted, the number of citations to legal periodicals in 1930 was un-
usually high due to Judges Cardozo and Crane. In 1980, Judges
Fuchsberg and Meyer accounted for 52 of the 123 periodical cita-
tions. Judges Hancock and Kaye accounted for 63 of 104 such cites
in 1990, and 45 of 63 again in 1993.
The increase in law review citations does not necessarily mean
States Supreme Court. See Chester A. Newland, Legal Periodicals and the United States
Supreme Court, 7 KAN. L. REV. 477, 479 (table 2) (1959).
89. The 1970 totals reached this level because of Judge Fuld's eleven citations to re-
views. Like Judges Cardozo and Crane, Fuld also wrote in support of law reviews. See Stan-
ley H. Fuld, A Judge Looks at the Law Review, 28 N.Y.U. L. REv. 915 (1953).
90. Other studies reported that similarly large increases had occurred earlier. The num-
ber of legal periodicals cited by the California Supreme Court more than doubled from 1960
to 1970, rising from 73 to 164 citations. Merryman II, supra note 3, at 405 (table 14). The
multi-state study reports a rise in the law review citation rate from 3.8 for the period 1945-
1955 to 11.9 for the period 1960-1970. Friedman, supra note 11, at 811 (table 10). The num-
ber of legal periodicals cited by the United States Supreme Court rose from only 35 in 1940
to 343 in 1978. Daniels, supra note 11, at 6 (table 2).
91. Merryman II, supra note 3, at 407.
92. Friedman et al., supra note 11, at 815. Daniels' study of the Supreme Court sug-
gests that the presence of clerks who were former law review editors helped cause the in-
crease in law review citations. Daniels, supra note 11, at 16.
93. See Bobinski, supra note 7, at 986.
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that law review authors greatly influence the court's opinions, since
many of the citations are perfunctory. 4 But the Court of Appeals,
like other courts, has accepted law review material as a legitimate
source of authority. e5
Law reviews from the elite schools regularly lead in the num-
ber of citations, but they no longer dominate. As Table 18 shows,
in every sample year since 1970, one or more publications from a
"local" state institution is also among the most cited law reviews.
There also has been diversification in the court's law review cita-
tion. In 1993, for example, the court cited to 35 different periodi-
cals, but references to the leading law reviews made up only a frac-
tion of the total.9 6 As one commentator has observed: "Scholars do
not cite to law reviews; rather, they refer to the individual articles,
books reviews, or student commentaries . . .,.
Regardless of their origin, the court is most likely to cite rela-
tively recent works. As Table 19 indicates, the largest group of ar-
ticles in any given sample year is no more than five years old."8
Despite this preference for recent works, older articles are cited in
considerable numbers. Almost one-fifth of the works cited in the
last three sample years was over twenty-five years-old.
94. For an attempt to determine the extent to which law review articles actually influ-
ence opinion writers, see Bart Sloan, Note, What Are We Writing For: Student Works As
Authority and Their Citation By the Federal Bench, 1986-1990, 61 GEo. WASH. L. REv. 221
(1992).
95. Of course, the debate over the value of the law reviews continues. See James Leo-
nard, Seein' the Cites: A Guided Tour of Citation Patterns in Recent American Law Re-
view Articles, 34 ST. Louis L.J. 181, 184-86 n.13 (1990) [hereinafter Leonard, Seein' the
Cites].
96. For example, citations to the top law reviews for 1993, which are listed in Table 9,
account for only 23 of the 63 legal periodical citations for that year.
Not surprisingly, the courts favor the general law reviews. The specialty publications,
the number of. which continues to increase, were cited only twice in 1993. See Elizabeth
Harris, Note, Desperate for Revenue: The State's Unconstitutional Use of the Unitary
Method to Apportion the Taxable Income of Foreign Parent Corporations, HASTINGS
CONsT. L.Q. 1077 (1992), cited in Reuters Ltd. v. Tax Appeal Tribunal, 623 N.E.2d 1145,
1149 (N.Y. 1993); Kenneth R. McGrail, Comment, New York City School Decentralization:
The Respective Powers of the City Board of Education and the Community School Boards,
5 FORDHAM URa. L.J. 239 (1977), cited in Board of Educ. v. Fernandez, 618 N.E.2d 89, 92
(N.Y. 1993).
97. Leonard, Seein' the Cites, supra note 95, at 187. For an extensive discussion of
which law reviews are cited, see Richard A. Mann, Use of Legal Periodicals By Courts and
Journals, 26 JURIMIMCS J. 400 (1986) [hereinafter Mann II].
98. A study of federal court citations to student articles found that almost 60% of the




The Restatement is another steadily cited but sometimes con-
troversial source of authority."9 As Table 20 indicates, the Court of
Appeals quickly utilized this work; the 1930 sample year includes
ten Restatement citations, including three to tentative drafts.100
The court steadily referred to the Restatement, but always at a
low rate and most often in the areas of tort and contract. The aver-
age number of citations per majority opinion has never risen above
.1 and occasionally has been exceeded by non-scholarly legal ency-
clopedias and A.L.R. annotations.101 Apparently, the same factors
that favor law review citations work against the Restatement,
which provides less insight into expanding areas of the law.10 2
D. Legal Encyclopedias
Useful as case finders or as basic sources of information, legal
encyclopedias generally are not considered to be persuasive author-
ity.10 3 Despite criticism of the practice, many courts still cite to the
encyclopedias. The Court of Appeals is no exception and has made
modest use of these works since the modern legal encyclopedia first
appeared in the 1880s.
Between 1890 and 1930, the court's favorite encyclopedias
were the American & English Encyclopedia of Law and Hals-
bury's Laws of England. In time, these encyclopedias faded in
prominence and were replaced by strictly American publications,
Corpus Juris and its successor, Corpus Juris Secundum, and the
first and second editions of American Jurisprudence. Except for
the 1970 and 1980 sample years, typical citation rates for all the
encyclopedias were low, never rising above .05 citations appearing
99. For a thorough discussion of the controversy surrounding the Restatement, see
Merryman I, supra note 1, at 629-32.
100. See, e.g., Higgins v. Mason, 174 N.E. 77, 79 (N.Y. 1930) (torts); Kilmer v. White,
171 N.E. 908, 909 (N.Y. 1930) (torts); McClelland v. Climax Hosiery Mills, 169 N.E. 605, 609
(N.Y. 1930) (Cardozo, C.J., concurring) (contracts).
101. Encyclopedias and annotations were cited far more often than the Restatement in
each of the Merryman 1950-1970 study's sample years. Merryman II, supra note 3, at 405
(table 14). In 1977, the North Carolina Supreme Court's citation totals were: encyclopedias,
113; annotations, 45; and the Restatement, 14. Mann I, supra note 8, at 58 (table VII-A). By
contrast, in 1978 the United States Supreme Court's citation totals were: encyclopedias, 5;
annotations, 2; and the Restatement, 21. Daniels, supra note 11, at 6 (table 2).
102. Merryman H, supra note 3, at 405.
103. Id. at 387. For a thorough discussion of the use of legal encyclopedias as authority,
see Merryman I, supra note 1, at 632-46. Merryman questions the desirability of using ency-




in no more than five percent of majority opinions. The numbers for
1970 and 1980 are higher because of the appearance of New York
Jurisprudence,104 which became the court's favorite encyclopedia,
accounting for almost half of the encyclopedia citations for those
years. This work's popularity has faded with the current court; it
was cited only once in 1990 and three times in 1993.
E. A.L.R. Annotations
A.L.R. annotations are regarded as case finders, not persuasive
authority, but nevertheless are cited by the courts. The Court of
Appeals has used annotations rarely. These citations began as soon
as annotations were available, but their numbers were always mea-
ger. The A.L.R.'s best showing came in 1980, when Judge Fuchs-
berg cited the annotations 10 times and Judge Meyer 14 times.
F. McKinney's Practice Commentaries
This "local" authority is now cited more than the Restate-
ment, the encyclopedias or the A.L.R. The commentaries appear
after selected statutory sections in McKinney's Consolidated Laws
of New York Annotated0 " and address specific New York statu-
tory issues. Legal experts, including practitioners, law professors
and judges have contributed to the commentaries.10 6 The Court of
Appeals most frequently cites the commentaries in criminal cases.
Over half the citations to this authority have been to discussions of
the Penal Law and Criminal Procedure Law.
G. Sources of State Legislative Intent
Compared to federal material, the material available to one
searching for legislative intent at the New York State level is lim-
ited. As one commentator has observed, "anyone accustomed to re-
searching legislative intent on the Federal level will be in for a
massive shock when attempting the same thing with New York
State documents."'1 7 In the nineteenth century, the courts relied
on explanations to amendments, known as Revisor's Notes. 108
104. New York Jurisprudence is published by the Lawyer's Co-operative Publishing
Company. A second edition has since appeared. For a description of New York Jurispru-
dence, Second, see Gibson, supra note 14, at 287-88.
105. This source is published by the West Publishing Company.
106. Judge Bellacosa has authored commentaries on the Criminal Procedure Law. See
generally N.Y. CRIA. PRoc. L. (McKinney 1994).
107. ROBERT ALLAN CARTER, LEGISLATIVE INTENT IN NEW YORK STATE 1 (1981) [herein-
after CARTER, LEGISLATIVE INTENT].
108. For a description of the Revisor's Notes, see id. at 13-14.
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Later, a wider variety of sources became available, including mem-
oranda and reports.10 9 The Court of Appeals' citations to these
materials are generally derived from governor's bill jackets, num-
bered legislative documents or reprints available in McKinney's
Session Laws 10 and the New York Legislative Annual."
Prior to 1920, the court usually looked to a statute's language
or to the time of its enactment to determine the legislative in-
tent.1 2 As a result, the court's use of extrinsic sources of legislative
intent was sparse and sporadic. 13 Most of the citations in the pre-
1900 sample years were to the Revisor's Notes." 4 They were cited
as early as 1850, by Judge Hurlbut in Mann v. Pentz"I5 and Judge
Pratt in Oakley v. Aspinwall."'
As Table 23 indicates, use of extrinsic sources of legislative in-
tent grew gradually during the twentieth century. Use of these
materials increased sharply in 1980 and rose still higher in the
1990 and 1993 sample years. The current judges continue to use
the sources referred to by prior courts, but the record-high totals
for the 1990s result from a large increase in the citation of letters,
memoranda and reports culled from governor's bill jackets.1 7
Scarcely cited in earlier years, bill jackets were cited more often in
1990 and 1993 than all the other sources of legislative intent
combined.
H. Other Secondary Sources
In addition to the major sources of authority, the Court of Ap-
peals now cites regularly to a diverse body of secondary material.
Included in this group are government officials' opinions, reports
109. For a thorough description of these materials, see id. at 7-31; see also GIBSON,
supra note 14, at 103-16. For a description of materials relating to the state constitution, see
generally CARTER, LEGISLATIVE INTENT, supra note 107.
110. This source is published by West.
111. Since 1946, the New York Legislative Annual has been published by the New
York Legislative Service.
112. CARTER, LEGISLATIVE INTENT, supra note 107, at 2.
113. See id. at 45-57 (appendices A-G).
114. An early citation to Constitutional Convention debates exists in In re Oliver Lee &
Co.'s Bank, 21 N.Y. 10, 13-14 (1860).
115. 3 N.Y. 415, 421 (1850).
116. 3 N.Y. 547, 551 (1850).
117. See, e.g., People v. Bolden, 613 N.E.2d 145 (N.Y. 1993) (citing three memoranda
and two letters); Nowlin v. City of New York, 612 N.E.2d 285 (N.Y. 1993) (citing two memo-
randa and two letters); Ellington Constr. Corp. v. Zoning Bd., 566 N.E.2d 128 (N.Y. 1990)
(citing four memoranda); County of Fulton v. State, 564 N.E.2d 643 (N.Y. 1990) (citing two
memoranda and two letters); Forti v. State Ethics Comm'n, 554 N.E.2d 876 (N.Y. 1990)
(citing four letters, three memoranda and one report).
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from various sources, jury instructions, bills, model codes and
briefs. Also appearing occasionally are non-legal newspapers, peri-
odicals, treatises and reference books.
The sole use of non-legal materials by the courts has been con-
troversial, particularly in the area of social sciences,1i8 but the
state appellate courts have used these materials infrequently. The
multi-state study reported that only .6% of state supreme court
cases in the 1940-1970 period referred to social science, economic
or technical works. li9
The court refers infrequently to non-legal materials. The only
use of scientific sources in a nineteenth century sample year oc-
curred in 1850. In Babcock v. Montgomery County Insurance
Co.,120 Judge Hurlbut cited to works on electricity in denying the
plaintiff's claim that fire insurance covered damages caused by a
lightning strike that failed to ignite a blaze.' 2 '
Subsequent sample years contain no other technical or social
science citations until 1930, 1940 and 1960.122 Three criminal cases
in 1980 prompted citations to reports and articles on drug use and
criminal psychology.123 The most extensive use of non-legal sources
came recently in Judge Hancock's dissent in Mercury Bay Boating
Club v. San Diego Yacht Club.124 Mercury Bay involved the well-
publicized use of a catamaran in the America's Cup competition.
Judge Hancock referred to a large number of non-legal sources, in-
cluding numerous newspaper articles, Sports Illustrated, two is-
118. For a discussion of this controversy regarding the Supreme Court, see Daniels,
supra note 11, at 20-24.
119. Friedman et al., supra note 13, at 817. The California Supreme Court did not cite
to social science or technical material in 1960. In 1970, however, there were three citations
to medical sources and one citation to the Encyclopedia of Social Science. Merryman II,
supra note 3, at 408-09 n.22. In 1977, the North Carolina Supreme Court cited to Hinsie &
Campbell's Psychiatric Dictionary. Mann I, supra note 8, at 62 (table XIV). The 1990 study
of the Ohio Supreme Court uncovered no citations to non-legal sources. Leonard, supra note
9, at 145-46.
120. 4 N.Y. 326 (1850).
121. Id. at 333-35. Cited were the Edinburgh Encyclopedia; Faraday's Experimental
Researches in Electricity; Harris's Some Elementary Laws of Electricity, Transactions of
the Royal Society; Dr. Lardner's Lectures on Science and Art; and Metcalf on Caloric. Id.
122. See, e.g., Encyclopedia Britannica, cited in Lapides v. Lapides, 171 N.E. 911, 913
(N.Y. 1930); Encyclopedia of Social Sciences, cited in People ex rel. Nauss v. Graves, 28
N.E.2d 881, 882 (N.Y. 1940); Journal of the National Cancer Institute, cited in Miller v.
National Cabinet Co., 168 N.E.2d 811, 815 (N.Y. 1960); Scientific Monthly, cited in Associa-
tion v. MacDonald, 170 N.E. 902, 905 (N.Y. 1930).
123. See People v. McRay, 416 N.E.2d 1015, 1019-20 (N.Y. 1980) (2 reports on drug
abuse); People v. Shapiro, 409 N.E.2d 897, 901 n.2 (N.Y. 1980) (3 studies on sex offenders);
People v. Shepard, 409 N.E.2d 840, 843, 847-48 (N.Y. 1980) (Gabrielli, J., concurring, and
Fuchsberg, J., dissenting) (17 different studies and reports on marijuana).
124. 557 N.E.2d 87, 96 (N.Y. 1990) (Hancock, J., dissenting).
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sues of Sailing World, and a chart of the dimensions of the
America's Cup defender and challenger. 125
Judge Hancock also cited the late A. Bartlett Giamatti's book,
Take Time for Paradise, Americans and Their Games. 26 Other
scattered examples of the court's willingness to venture far out of
the legal realm can be found in other opinions. In Babcock, Judge
Hancock also cited to the Bible,27 Book Ten of Milton's Paradise
Lost and Byron's Childe Harold's Pilgrimage.28 Judge Scileppi
cited to the Book of Genesis'29 in Nettleton v. Diamond,30 and
Judge Gabrielli mentioned Aquinas' Summa Theologiae in his dis-
sent in People v. Onofre.13' Two other examples of citations to lit-
erary works are Judge Pound's use of the Pickwick Papers3 2 and
Judge Fuchsberg's reference to Gilbert and Sullivan's Patience
II. ' Thus, the court is willing to cite any non-legal material that
it deems relevant.
V. INDIVIDUAL JUDGES
A comparison of the average citations per opinion for individ-
ual judges indicates wide variations. The rate for the judge who
cites most frequently in a given year may be several times that of
the judge who cites least. Although significant disparities exist, ci-
tation rates have become more uniform than in earlier days. Table
24 indicates that the rate for the judge whose average represents
the median will no longer be less than half of that for the judge
who cites the most authority. There also is less distance between
the judges who cite the most and least authority. Situations such
as the one in 1890, in which Judge Vann cited authority at a rate
almost six times that of Judge Finch, no longer occur.
Conclusions about individual judges' citation practices are
more difficult to draw than conclusions about the court as a whole
since the amount of data is so much smaller. Some judges appear
in only one sample year; others write only a small number of pub-
125. Id. at 104 n.14, 105 n.19.
126. Id. at 100 n.9.
127. Job 38:25, 38:35, and 1 Kings 18:38, cited in Babcock v. Montgomery County Ins.
Co., 4 N.Y. 326, 331-32 (1850).
128. Babcock, 4 N.Y. at 332.
129. Genesis 1:26 (Jerusalem Bible), cited in 264 N.E.2d 118, 119 (N.Y. 1970).
130. Id.
131. THOMAS AQUINAS, SUMMA THEOLOGIAE 246-49 (Gilby ed. 1964), cited in People v.
Onofre, 415 N.E.2d 936, 949 (N.Y. 1980) (Gabrielli, J., dissenting).
132. See Corrigan v. Bobbs-Merrill Co., 126 N.E. 260 (N.Y. 1920).
133. People v. Samuels, 409 N.E.2d 1368, 1371 (N.Y. 1980) (Fuchsberg, J., dissenting),
cert. denied, 449 U.S. 984 (1980).
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lished opinions in a sample year. There are several instances of
markedly different results for the same judge from one sample year
to another. Judge Dye is a leading example. In 1950, he cited most
frequently, averaging 13.5 citations per case. In 1960, however, he
fell to last with only 5.2. In contrast, Judge Conway doubled his
citation rate from 1940 to 1950, rising from 4.9 citations per opin-
ion to 9.8. Judge Jasen's citation rate increased almost as much
from 1970 to 1980, rising from 7.5 to 13.9.
Some judges produce more constant results. Judge Haight's ci-
tation rate varied little from 1890 to 1910, and he was below the
average each time. 4 Judge Vann cited far more often than most of
the court in 1890 and 1900. Even though his citation rate declined
considerably in 1910, he was still above average. The same can be
said of Judge Fuld; his citation rate was .3 above average in 1950
and 1960, and he cited most frequently in 1970.
Judge Cardozo stands apart from his contemporaries in both
citation rate and the nature of the sources cited. His 59 opinions
from 1920 and 1930 have almost twice as many case citations and
over three times as many cites to secondary authorities.13 5
Judge Cardozo cited frequently to federal cases. The combined
citation of all other members of the court for 1920 and 1930 is 251,
while Cardozo's total for those years is 284. Cardozo also was the
last judge to cite regularly to British cases. His presence on the
134. Another example is Judge O'Brien, whose citation rates for 1890 and 1900 differ by
only .4. More recently, Judge Hancock and Judge Titone show little variation from 1990 to
1993.
135. These results are similar to those derived from a random sample of 60 opinions in
Judge Posner's study. Those decisions had twice as many case citations, four times as many
scholarly works, and were slightly longer than those decisions of an equal sample from the
other judges on the court. RICHARD A. POSNER, CARDozo-A STUDY IN REPUTATION 134-35
(1990). Judge Cardozo's opinions were approximately one half page longer than average.
It should be noted that although Judge Cardozo's opinions were longer than average,
the average and median lengths of his opinions actually were shorter than the opinions of
some of his contemporaries.
1920 op. *pp. avg. med. 1930 op. *pp. avg. med.
Andrews 21 77.0 3.7 3.5 Cardozo 36 200.5 5.6 4.0
Cardozo 23 122.5 5.3 3.5 Crane 30 152.0 5.1 4.5
Chase 14 88.5 6.3 5.8 Hubbs 18 83.0 4.6 4.0
Collin 19 107.5 5.7 5.0 Kellogg 13 84.5 6.5 5.5
Crane 15 83.0 5.5 5.0 Lehman 20 104.0 5.2 4.0
Elkus 14 104.0 7.4 7.0 O'Brien 16 42.0 2.6 2.0
Hiscock 14 83.0 5.9 5.5 Pound 22 93.0 4.2 4.0
Hogan 9 52.0 5.7 5.5 Totals 155 759.0 4.9 3.5
McLaughlin 19 73.0 3.8 4.0
Pound 15 61.5 4.1 3.5
Totals 163 852.0 5.2 5.0
*Lengths are given in the unadjusted original page format.
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Court of Appeals is the reason why British cases still accounted for
as much as 6.9% of all the court's citations as late as 1930.
As previously noted, Cardozo pioneered the citation of law re-
views on the court. No judge exceeded his citation rate for law re-
views until Judge Fuld in 1970. Overall, it can be said that Car-
dozo's citation rate to primary and secondary sources more closely
resembles those of the judges of the modern era than those of his
contemporaries or their immediate successors.13
CONCLUSION
From 1850 to 1993, the Court of Appeals' use of authority fea-
tures both continuity and change. Many practices and trends are
similar to those reported for other state appellate courts. They
may be summarized as follows:
1. A growth in the number of citations per opinion, particu-
larly since 1980;
2. A continuing preference for New York cases, particularly
the court's own recent decisions;
3. A marked increase in the use of opinions from the United
States Supreme Court and the lower federal courts, accounting for
a significant part of the rise in the overall number of citations per
case;
4. A relatively stable rate in the citations to the decisions of
other states, with a preference for large nearby jurisdictions and
California;
5. The virtual disappearance of citations to the opinions of
other common-law countries;
6. A recent increase in the use of unpublished cases and the
appearance of citations to cases available on Lexis and Westlaw,
but only in .very small numbers;
7. A generally steady rate of citations to legal treatises;
8. A recent major increase in the use of legal periodicals, with
citations to a wide range of titles;
9. A permanent low rate of citation to legal encyclopedias, the
Restatement and the A.L.R. annotations;
136. A comparison of Judge Cardozo's 1930 citation averages to both the rest of the
court for that year and the averages for the 1980, 1990 and 1993 courts illustrates this point:
avg. avg. avg.
cases sec. tot.
1930 (non-Cardozo) 7.3 .7 8.0
1930 (Cardozo) 15.3 1.6 16.9
1980 Court 12.4 2.3 14.7
1990 Court 12.3 2.6 14.9
1993 Court 11.5 1.8 13.3
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10. A major rise in citations to materials relating to legislative
intent, especially documents taken from the governor's bill jack-
ets;""7 and
11. Use of a wide variety of other secondary sources, but a low
rate of citation for any single type.
For the future, the inevitable question is how the large
amount of data already available on Lexis, Nexis, Westlaw, Dialog,
and the still greater masses of information certain to become acces-
sible via the Internet, will affect the use of authority. Any changes
are far more likely to come in the area of secondary sources. There
is little to indicate that Lexis and Westlaw have had any real effect
on the types of cases the court has cited. Instead, they have en-
hanced the efficiency of legal research by speeding the discovery of
cases that would have turned up anyway through the use of more
traditional finding tools.
The same cannot be said for the non-caselaw databases. They
can provide bodies of information that are almost impossible to
discover and obtain in any other way. There already exists a trend
toward diversification in the citation of secondary authority. Much
of the type of non-caselaw information the courts seem willing to
consider is either now available on line or will be in the future. 138
Once enough researchers have the requisite access to these sources
and develop a sufficient level of expertise, the courts will be
presented with more sources of authority, some of which inevitably
will find its way into their opinions.
137. Given the popularity of legislative history materials with the bench and bar, a
greater effort should be made to make these documents more readily accessible. The re-
prints in McKinney's Session Laws and the Legislative Annual are certainly useful, but
comprehensive collections similar to those compiled for federal legislation should be pub-
lished. The issuance of numbered legislative documents, which ended in 1975, should be
revived and made commercially available on microform.
138. As this Article was being written, the Legislature voted to include state legislative









1850 112 610 5.4
1860 136 688 5.1
1870 133 741 5.6
1880 324 2,206 6.8
1890 463 3,250 7.0
1900 277 2,007 7.2
1910 199 1,300 6.5
1920 163 1,623 10.0
1930 155 1,420 9.2
1940 180 1,028 5.7
1950 76 654 8.6
1960 92 780 8.5
1970 112 1,078 9.6
1980 170 2,109 12.4
1990 123 1,514 12.3
1993 137 1,575 11.5
op. ci. avg.















































aNo opinions were listed as concurring by the reporter in 1850. Those listed as concur-
ring here were second opinions with which the majority of the court did not join.
bAll per curiam opinions in 1920 were located in the memoranda section.
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Cites Per Page-Majority Opinions
Total Total
Cites Pages Avg.
1850 623 364.6 1.7
1860 688 650.5 1.1
1870 741 405.7 1.8
1880 2,201 1,172.6 1.9
1890 3,250 1,686.7 1.9
1900 2,007 1,170.5 1.71910 1,300 871.1, 1.5
1920 1,623 673.1 2.4
1930 1,420 599.6 2.4
1940 1,028 659.3 1.6
1950 654 327.8 2.0
1960 780 338.2 2.3
1970 1,078 450.3 2.4
1980 2,109 961.5 2.2
1990 1,514 741.5 2.0
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Case Citations Per State
1850 1860 1870 1880 1890 1900 1910 1920 1930 1940 1950 1960 1970 1980 1990 1993
Ala. 0 0 0 6 3 2 4 9 5 0 1 1 4 1 2 2
Alas. ----- - - --- - -0 0 6 0 2
Ariz. ------ - -0 0 0 0 0 2 2 4 6
Ark. 0 0 0 1 0 2 1 4 2 0 1 1 1 1 1 1
Cal. 0 0 1 2 8 2 9 9 6 2 6 8 12 27 16 12
Colo. - 1 0 0 3 2 1 1 3 0 2 3 2
Conn. 7 12 7 9 11 8 5 17 7 2 2 2 0 2 3 1
Del. 0 0 1 0 0 1 0 1 0 1 0 1 1 6 1 2
Fla. 0 0 0 0 1 "0 1 1 1 0 5 0 7 1 12 9
Ga. 0 0 0 5 3 2 3 6 6 1 0 1 2 7 6 2
Haw. ----- - ---- - -0 0 1 2 0
Ida. --- - - 0 0 1 0 0 0 1 1 0 1 2
IMI. 0 0 1 4 21 5 21 40 9 3 2 9 6 16 9 6
Ind. 3 1 0 4 15 4 7 10 6 2 0 2 4 4 6 1
Iowa 0 0 0 9 15 0 2 17 4 4 4 2 0 6 2 3
Kan. - 0 0 1 1 2 6 5 1 4 1 1 1 5 4
Ky. 3 8 2 3 7 2 6 6 6 0 1 4 3 2 1 1
La. 0 3 2 2 2 0 0 2 2 0 0 0 2 8 1 2
Me. 9 2 7 15 22 2 4 14 6 2 0 0 2 2 1 0
Md. 2 1 1 5 3 2 3 7 4 1 0 3 7 6 6 7
Mass. 29 27 39 67 135 42 28 89 69 18 9 8 4 9 11 3
Mich. 0 2 1 4 13 19 8 14 6 4 0 4 0 10 1 5
Minn. - 0 0 1 2 3 2 8 1 0 1 3 4 4 4 4
Miss. 0 1 0 2 2 0 3 1 2 1 0 0 1 4 1 0
Mo. 0 2 0 10 8 1 8 11 7 3 2 2 6 3 5 - 3
Mont. - 0 0 2 0 0 0 0 0 0 0 3 0
Neb. - 0 0 0 1 2 3 3 0 0 3 1 0 2 1
Nev. - 0 0 1 0 2 0 0 0 0 1 1 3 0 1
N.H. 6 5 0 16 21 2 4 6 5 2 0 2 2 0 1 2
N.J. 1 0 2 10 17 12 13 29 16 7 3 3 5 15 18 12
N.M. - ---- 0 0 0 0 0 1 2 3 2
N.C. 0 1 0 7 2 0 0 2 5 0 0 2 2 4 1 3
N.D. - 0 0 0 0 0 0 0 1 0 1 0 0
Ohio 4 2 0 10 10 6 5 3 7 3 3 3 6 5 2 2
Okla. ---- - -- 0 0 3 1 0 1 0 3 0 2
Ore. - 0 0 0 1 0 2 1 2 2 0 2 2 2 4 2
Pa. 17 9 10 30 54 16 19 17 16 5 4 13 5 12 4 7
R.I. 0 0 0 2 6 3 3 4 5 2 0 0 1 2 1 1
S.C. 3 0 0 9 0 2 2 1 1 0 0 2 0 1 2 1
S.D. - 0 0 0 0 0 0 0 1 0 0 0 0
Tenn. 0 0 0 4 4 1 4 9 4 1 0 0 1 3 2 3
Tex. 0 0 0 0 2 0 4 2 0 2 0 0 4 8 9 1
Utah ---- - 0 0 2 0 0 1 1 0 0 3 2
Vt. 9 2 3 19 10 7 5 4 5 0 0 0 2 1 1 0
Va. 3 6 0 0 2 3 4 3 3 1 0 5 1 2 0 3
Wash. - 0 0 2 4 10 2 1 0 1 2 9 3
W. Va. 0 0 1 0 3 4 3 1 2 0 1 0 2 1
Wisc. 0 0 1 3 5 7 8 17 6 2 4 4 1 2 4 1
Wyo. - 0 0 0 0 0 0 0 0 0 0 0 0
Tot. 96 84 78 259 409 158 201 387 250 77 57 100 107 199 175 130
Avg. 3.2 2.6 2.2 7.2 9.7 3.6 4.5 8.2 5.3 1.6 1.2 2.0 2.2 4.1 3.6 2.7
BUFFALO LAW REVIEW
TABLE 11
Age of all Cases: 1980
N.Y. Other Other U.S. Lower
Ct. App. N.Y. State S.Ct. Fed. Brit. Can.
0-10 950 277 99 271 159 0 0
11-20 209 120 41 121 40 0 1
21-30 80 48 20 36 9 0 0
31-40 72 34 8 36 9 0 0
41-50 72 21 7 18 3 0 0
51-60 54 13 6 22 1 0 0
61-70 40 19 0 12 0 0 0
71-80 28 8 6 7 1 1 0
81-90 41 5 0 6 0 1 0
91-100 15 3 5 6 0 0 0
101-110 28 0 3 0 0 0 0
111-120 4 0 2 0 0 0 0
121-130 3 3 2 5 1 0 0
131-140 0 3 0 0 0 1 0
141-150 - 0 0 0 0 0 0
151-160 - 1 0 0 0 0 0
161-170 - 1 0 0 0 1 0
171+ - 0 0 0 0 5 0
TABLE 12
Age of Cited Court of Appeals Opinions
1860 1870 1880 1890 1900 1910 1920 1930 1940 1950 1960 1970 1980 1990
0-10 131 159 604 815 734 224 329
11-20 12 88 193 707 389 216 132
21-30 10 139 179 310 156 164
31-40 23 187 86 131 117
41-50 10 74 36 101





































































Age of Court of Appeals Citations (By Percentage)
1860 1870 1880 1890 1900 1910 1920 1930 1940 1950 1960 1970 1980 1990
0-10 91.6 61.9 63.0














.9 40.3 32.2 35.6 47.3
.9 15.2 21.6 15.4 14.2
.6 11.7 13.8 12.8 6.3
.4 7.8 10.3 10.0 8.3
1.9 10.1 6.6 7.9 5.5
'.6 6.9 6.1 4.7 5.4
.6 4.8 3.9 5.9 4.2
.1 2.3 2.8 3.8 3.6
.1 .9 1.4 2.7 2.8































































Citations to Secondary Authorities Per Majority Opinion
Lgl. Lgl. McK.
































































































































































3. Phillips on Evidence
Story's Equity Juris










18 1. Greenleaf on Evidence
10 2. Kent's Commentaries
7 Blackstone's Commentaries
7 3. Phillips on Evidence
6 4. Coke on Littleton
5 Arnould on Insurance
1880
10 1. Kent's Commentaries
6 2. Story's Equity Juris.
6 3. Greenleaf on Evidence
4 4. Phillips on Evidence
4 Hill on Trustees
1900











2. Greenleaf on Evidence
Story's Equity Juris.
4. Pomeroy's Equity Juris.
5. Blackstone's Commentaries
6. Washburn on Real Property
1910
1. Pomeroy's Equity Juris.
2. Greenleaf on Evidence
Coke on Littleton
1930
1. Williston on Contracts
2. Wigmore on Evidence
1950
1. Wigmore on Evidence
2. Williston on Contracts
Carmody's N.Y. Practice
1970
1. Weinstein, Korn & Miller,
New York Civ. Practice
2. Cohen & Karger, Powers
of the N.Y. Ct. of App.
3. Richardson on Evidence
4. Prosser on Torts
5. Davis, Administrative Law
Wigmore on Evidence
1990
1. LaFave & Israel,
Criminal Procedure
2. Richardson on Evidence




8 2. Kent's Commentaries
8 Dillon on Munic. Corps.
7 4. Parsons on Contracts
6 Pomeroy's Equity Juris.
5
1920
8 1. Williston on Contracts
3 2. Pollack on Torts
3 3. Kent's Commentaries
1940
11 1. Cohen, Powers of the N.Y.
6 Court of Appeals
2. Wigmore on Evidence
3. Williston on Contracts
4. Wharton's Crim. Evidence
Pomeroy's Equity Juris.
1960
5 1. Wigmore on Evidence
4 2. Corbin on Contracts
4 Williston on Contracts
1980
1. Wigmore on Evidence
10 2. Richardson on Evidence
3. Weinstein, Korn & Miller,
9 New York Civ. Practice
7 Prosser on Torts
6 5. McCormick, Evidence
3 6. Cohen & Karger, Powers
3 of the N.Y. Ct. of App.
Siegel, N.Y. Practice
7. Fisch, N.Y. Evidence
LaFave, Search & Seizure
Williston on Contracts
1993
1. Siegel, N.Y. Practice
7 Prosser & Keaton, Torts
6 3. Williston on Contracts
4 4. McCormick, Evidence





Most Cited Legal Periodicals
1930
1. Yale Law Journal
2. Harvard Law Review
Law Quarterly Review




1. Harvard Law Review






1. Cornell Law Review
2. N.Y.U. Law Review
3. (12 others with one)
1980
1. Harvard Law Review
2. Univ. of Pennsylvania
Law Review
3. St. John's Law Review




1. Columbia Law Review
2. Albany Law Review
Harvard Law Review





1. Harvard Law Review
2. Yale Law Journal
3. Columbia Law Review




1. Harvard Law Review






1. Virginia Law Review
2. Columbia Law Review
Harvard Law Review

















Age of Cited Legal Periodical Articles





















1930 1940 1950 1960 1970 1980 1990
1 1 0 0 0 4 1
1 2 0 0 1 2 1
5 4 1 3 1 2 2
0 0 0 0 3 5 1
0 0 0 0 1 1 0
0 3 1 1 1 1 1
0 0 0 0 0 0 1
3 3 5 2 4 11 4
0 1 1 0 0 0 2
10 14 8 6 11 26 13
TABLE 21
Citations to Encyclopedias
1890 1900 1910 1920 1930 1940 1950 1960 1970 1980 1990 1993
Am. & Eng. L. Ency. 3
Am. Jur./Am. Jur. 2d -
CJ/CJS
Cyc. of Prac. & Proc. -
Halsbury's Laws of Eng. -
N.Y. Jur./N.Y. Jur. 2d -
Ruling Case Law -
7 5 1 0 0 0 0 0 0 0 0
-2 3 0 2 5 1 1
1 3 9 2 1 8 8 1 1
3 0 0 0 0 0 0 1 0 0
- 2 4 5 0 0 0 0 0 0 0
- -- - - 9 14 1 3
-- 1 0 1 1 0 0 0 0 0


































Citations to the Practice Commentaries
1970 1980 1990 1993
Civil Procedure Law & Rules
Criminal Procedure Law





4 5 5 6
0 6 10 6
0 1 1 2
0 0 2 0
2 4 5 5
- 1
6 17 23 19
TABLE 23
Citations to Sources of Legislative Intent
1850 1860 1870 1880 1890 1900 1910 1920 1930 1940 1950 1960 1970 1980 1990 1993
Bill Jacket Docs.- --- - --- 0 0 0 0 0 1 34 28
Const. Conv. Docs. 0 1 0 0 0 0 0 0 1 1 3 5 5 0 1 1
McKinney's-- ------ - -- 1 0 5 5 12
Reprints
Leg. Doc. Series 0 0 0 0 0 0 1 0 1 1 9 3 5 20 11 5
N.Y. Leg. Annual-- ------- - 0 4 3 11 5 11
Public Papers/Gov. -------- 0 0 0 1 1 2 0 1 0
Revisor's Notes 3 0 1 3 0 0 0 0 0 1 0 0 0 0 0 0
Total 3 1 1 3 0 0 1 0 2 3 13 14 15 37 57 57
TABLE 24
Range of Individual Citation Ratesb
high med. low high med. low high med. low
1850 14.3 6.7 4.1 1900 16.4 6.7 3.7 1950 13.5 9.8 5.2
1860 9.7 5.3 3.2 1910 9.4 6.8 4.7 1960 12.3 8.6 5.2
1870 11.6 8.1 2.3 1920 19.5 8.5 4.4 1970 14.8 9.9 7.5
1880 10.5 7.7 4.2 1930 16.9 8.3 5.2 1980 19.9 14.4 7.7
1890 14.3 6.7 2.4 1940 10.9 5.4 4.7 1990 18.5 15.4 8.2
1993 17.0 15.1 6.4
a Citation to Special Supplementary Commentary.













































rd. For. Tot. Tr.
3 45 151 8
0 1 7 0
2 22 77 13
2 21 65 13
1 20 71 19
4 20 105 23
4 8 43 21
0 12 39 12
0 13 47 12






























































































a State Supreme Court Justices Harris, Hurlbut, Pratt and Taylor served as ex officio
Judges on the Court of Appeals.
b Judge Cady served on the court in 1849 and published one opinion in 1850. This
















































































































1 10 42 4
1 2 6 2
1 1 12 8
0 5 29 2
0 0 2 0
0 0 10 3
3 18 101 19














Fed. For. Tot. Tr.
0 2 32 0
0 0 4 0
3 30 117 13
10 34 142 12
20 32 144 19
9 63 143 17
0 7 31 4
5 11 75 3
47 179 688 68
a State supreme court justices Bacon, Clerke, Welles and Wright served as ex officio


















































































































































































a Judges Earl, Grover, Hunt and Lott served on the old Court of Appeals until 1870;
state supreme court justices Foster, Ingalls, Smith and Sutherland served as ex officio judges
on the old court of appeals until 1970. Judges Allen, Andrews, Church, Folger, Grover,
Peckham and Rapallo began serving in July 1870 as judges on the new Court of Appeals





























































































































































a Died May 14, 1880.
Types of Citations
Oth. Case
N.Y. St. Fed. For. Tot. Tr.
262 17 7 63 349 28
44 13 3 13 73 9
271 50 19 64 404 21
185 46 11 25 267 21
150 17 16 17 200 7
210 45 14 84 353 33
238 40 37 31 346 29
136 27 6 45 214 19
1,496 255 113 342 2,206 167
5 0 1 2 8 0
12 3 0 2 17 4
0 0 0 0 0 0
1 0 0 0 1 1
18 3 1• 4 26 5
44 1 4 0 49 0






maj. con. dis. cases
Andrews 31 0 1 7.4
Bradley 47 0 2 11.1
Brown 29 0 0 11.2
Earl 40 0 0 6.9
Finch 38 0 0 2.3
Follett 34 0 1 5.6
Gray 34 0 2 3.9
Haight 22 1 3 5.8
O'Brien 40 0 2 6.8
Parker 37 0 2 5.6
Peckham 33 0 0 4.6
Potter 19 0 3 6.2
Ruger 30 0 0 8.7
Vann 29 0 3 12.2
Avg. 33.1 .1 1.3 7.1
Types of Citations
Oth. Case





























Per Cur. 23 0
Grand Tot. 2,659 409
12 26 230 24
22 28 521 12
21 20 325 20
16 19 276 18
4 7 88 2
10 15 189 34
3 13 132 7
4 7 127 9
20 15 271 15
6 9 206 10
3 10 151 11
4 1 118 4
4 19 262 25
11 10 354 60
140 199 3,250 251
Majority Citations
Lgl. Lgl. Sec.
Per. Enc. Msc. Tot.
0 0 0 24
0 0 0 12
0 0 0 20
0 0 0 18
0 0 0 2
2 0 2 38
0 0 0 7
0 0 0 9
0 0 0 15
0 0 0 10
0 0 0 11
0 0 0 4
0 2 1 28
0 1 1 62
2 3 4 260
0 0 0 0 0 0 0 0
0 0 0 0
1 1 19 1
0 0 2 4
0 0 5 0
2 1 58 3
2 4 16 1
0 0 2 0
1 4 22 2
0 0 26 0
6 10 150 11
0 0 23 1

































































































































































a State supreme court justices Cullen, Landon and Werner were named by the governor















Fed. For. Tot. Tr.
12 7 183 10
18 12 139 8
22 12 147 11
6 0 152 5
6 4 204 7
4 7 300 14
19 6 242 22
1 2 100 3
22 30 405 64
6 4 135 3




























































Bartlett, E. 0 0







Per Cur. 16 0











0 0 0 0
0 0 1 0
1 0 15 0
0 2 41 0
0 0 8 1
1 0 14 0
0 0 10 2
2 2 89 3
0 0 16 0
















4 0 1 1.5 0 1.5
24 0 2 6.5 .4 6.9
26 0 3 8.9 .5 9.4
1 0 0 17.0 0 17.0
27 0 5 8.7 .6 9.3
24 2 0 4.3 .4 4.7
19 0 4 6.3 .4 6.7
24 1 2 5.9 <.1 5.9
22 1 4 6.3 1.5 7.8
28 1 0 5.5 .5 6.0
27.7 .7 2.9 6.5 .5 7.0
Types of Citations
Oth. Case Lgl. Sec.
N.Y. St. Fed. For. Tot. Tr. Enc. Msc. Tot.
6 0 0 0 6 0 0 0 0
66 62 18 10 156 9 1 0 10
207 19 3 2 231 8 3 1 12
15 1 1 0 17 0 0 0 0
180 39 15 1 235 16 1 0 17
78 2 10 12 102 8 2 0 10
98 15 4 2 119 7 0 0 7
106 13 20 2 141 1 0 0 1
96 20 17 5 138 23 3 6 32
134 13 4 4 155 13 0 1 14













a State supreme court justices Chase and Hiscock were named by the governor to serve
as judges on the Court of Appeals.






maj. con. dis. ca
21 2 1
23 2 1 1
14 0 4
19 0 1 1
15 0 1
14 0 3 1
14 1 0
9 0 1





N.Y St. Fed. For. Tot.
71 44 19 8 142
184 40 150 28 402
110 11 17 1 139
131 103 13 14 267
74 11 2 0 87
112 17 27 7 163
75 7 5 1 88
38 2 0 0 40
105 60 24 7 196
73 15 7 4 99







































































a State supreme court justices Andrews, Chase and Crane were named by the governor
to serve as judges on the Court of Appeals.
7 0 1 0
25 11 3 10
3 18 2 2
1 1 4 0
36 30 10 12
2 1 0 0
4 0 4 0
15 1 0 0
11 33 3 1
10 5 3 0
27 2 10 6
6 0 0 0
16 4 8 0
26 1 11 2
117 47 39 9











































Cardozo 18 0 1 0 19 1 0
Dissenting
Cardozo 22 6 8 0 36 3 0
Crane 7 16 *6 1 30 4 0
Kellogg 12 1 1 2 16 3 0
O'Brien 8 0 0 9 17 0 0
Pound 11 1 0 0 12 0 0
Total 60 24 15 12 111 10 0
Per Cur. 51 0 0 0 51 0 0
Grand Tot. 1,028 250 212 111 1,601 100 22


















Oth. Case Lgl. Lgl. Sec.
N.Y. St. Fed. For. Tot. Tr. Per. Enc. RS ALR Msc. Tot.
313 74 118 44 549 36 8 2 4 1 8 59
141 46 28 10 225 13 7 0 0 1 4 25
134 12 14 6 166 8 2 1 0 1 2 14
61 48 5 26 140 20 0 0 2 0 0 22
67 26 12 6 111 6 0 1 0 0 1 8
71 5 4 2 82 2 0 0 0 0 0 2
112 15 15 5 147 4 5 2 2 1 1 15






maj. con. dis. cases sec. tot.
Conway 26 0 8 4.5 .4 4.9
Finch 24 0 10 9.6 1.3 10.9
Lehman 36 1 6 4.4 .5 4.9
Lewis 29 0 7 6.3 1.1 7.4
Loughran 21 0 5 4.6 .8 5.4
Rippey 15 1 3 7.4 .5 7.9
Sears 29 0 1 4.6 .1 4.7
Avg. 25.7 .3 5.7 5.7 .7 6.4
Types of Citations
Oth. Case Lgl. Lgl. Sec.
Majority N.Y. St. Fed. For. Tot. Tr. Per. Enc. RS ALR Msc. Tot.
Conway 73 6 25 2 116 7 0 3 0 0 0 10
Finch 141 37 51 2 231 13 2 4 3 2 7 31
Lehman 114 5 35 3 157 13 0 0 2 0 3 18
Lewis 168 3 8 5 184 20 2 0 4 2 5 33
Loughran 72 3 16 6 97 12 1 0 2 0 2 17
Rippey 102 1 8 0 111 5 0 2 0 0 0 7
Sears 120 6 15 1 142 0 0 0 1 0 2 3
Total 790 61 158 19 1,028 70 5 9 12 4 19 119
Concurring
Lehman 1 0 0 0 1 0 0 0 0 0 0 0
Rippey 5 0 0 0 5 1 0 0 0 0 0 1
Total 6 0 0 0 6 1 0 0 0 0 0 1
Dissenting
Conway 35 5 1 1 41 5 0 1 1 0 0 7
Finch 40 5 25 0 70 3 0 1 1 0 0 5
Lehman 6 0 11 0 17 0 0 0 0 0 0 0
Lewis 31 5 3 0 39 2 2 0 0 1 0 5
Loughran 24 1 2 0 27 2 0 0 0 0 0 2
Rippey 22 0 0 0 22 2 0 1 0 0 0 2
Sears 5 0 0 0 5 0 0 0 0 0 0 0
Total 162 16 42 1 221 14 2 3 2 1 0 21
Per Cur. 26 0 0 0 26 0 0 0 0 0 0 0
Grand Tot. 984 77 200 20 1,281 85 7 12 14 5 19 142
1995]




maj. con. dis. cases sec. tot.
Conway 16 0 8 8.7 1.1 9.8
Desmond 9 1 11 8.2 1.3 9.5
Dye 6 0 2 11.2 2.3 13.5
Froessel 11 1 7 8.2 .7 8.9
Fuld 9 2 4 12.0 1.4 13.4
Lewis 9 0 0 10.3 .3 10.6
Loughran 16 0 0 5.1 .1 5.2
Avg. 10.9 .6 4.6 8.6 .9 9.5
Types of Citations
Oth. Case Lgl. Lgl. Sec.
Majority N.Y. St. Fed. For. Tot. Tr. Per. Enc. RS ALR Msc. Tot.
Conway 120 3 16 1 140 9 1 0 3 1 3 17
Desmond 71 0 3 0 74 6 1 0 1 0 4 12
Dye 56 8 3 0 67 6 0 3 1 4 0 14
Froessel 59 4 27 0 90 4 2 0 0 0 1 7
Fuld 87 17 2 2 108 7 2 0 1 0 3 13
Lewis 55 7 31 0 93 2 0 0 0 0 1 3
Loughran 67 4 11 0 82 0 0 0 0 1 0 1
Total 515 43 93 3 654 34 6 3 6 6 12 67
Concurring
Desmond 1 1 0 0 2 0 0 0 0 0 0 0
Froessel 3 0 1 0 4 0 0 0 0 0 0 0
Fuld 9 0 1 0 10 0 1 0 0 0 1 2
Total 13 1 2 0 16 0 1 0 0 0 1 2
Dissenting
Conway 38 0 4 0 42 1 0 0 0 0 9 10
Desmond 63 4 10 0 77 3 0 0 1 0 1 5
Dye 13 0 5 0 18 0 0 0 0 0 0 0
Froessel 62 1 2 0 65 7 0 2 0 1 3 13
Fuld 20 3 2 0 25 0 0 0 0 0 0 0
Total 196 8 23 0 227 11 0 2 1 1 13 28
Per Cur. 66 5 11 0 82 0 0 1 1 0 0 2



























































































18 0 1 0 19
70 4 2 0 76
17 0 3 0 20
10 0 0 0 10
83 2 5 0 90
27 4 5 0 36
56 2 1 0 59
281 12 17 0 310
34 0 1 0 35
934 100 106 6 1,146
Lg. Lg.






























































maj. con. dis. cases sec. tot.
Bergan 17 0 3 9.8 .2 10.0
Breitel 17 2 8 11.1 3.1 14.2
Burke 12 0 4 7.3 .2 7.5
Fuld 25 1 9 12.5 2.3 14.8
Gibson 8 0 1 6.5 1.0 7.5
Jasen 16 0 11 6.6 .9 7.5
Scileppi 17 0 13 9.7 .4 10.1
Avg. 16.0 .4 7.0 9.6 1.3 9.9
Types of Citations
Oth. Case Lgl. Lgl. Sec.
Majority N.Y. St. Fed. For. Tot. Tr. Per. Enc. RS ALR McK Msc. Tot.
Bergan 128 13 24 1 166 2 0 2 0 0 0 0 4
Breitel 140 10 38 0 188 23 6 10 4 5 1 3 52
Burke 80 1 6 1 88 2 0 0 1 0 0 0 3
Fuld 190 36 86 1 313 18 9 0 2 4 3 22 58
Gibson 34 2 16, 0 52 3 0 1 0 1 1 2 8
Jasen 78 14 14 0 106 9 2 2 0 0 0 2 15
Scileppi 86 12 67 0 165 1 0 1 0 1 1 2 6
Total 736 88 251 3 1,078 58 17 16 7 11 6 31 146
Concurring
Breitel 15 1 12 0 28 3 0 0 1 0 0 0 4
Fuld 10 3 15 0 28 2 1 0 0 0 0 0 3
Total 25 4 27 0 56 5 1 0 1 0 0 0 7
Dissenting
Bergan 15 1 5 0 21 0 0 0 0 0 0 0 0
Breitel 54 10 3 0 67 5 4 2 0 1 0 8 20
Burke 15 0 0 0 15 0 0 1 1 0 0 2 4
Fuld 18 0 17 0 35 2 1 0 1 0 0 2 6
Gibson 1 0 0 0 1 0 0 0 0 0 0 0 0
Jasen 37 4 13 0 54 1 2 0 1 0 0 4 8
Scileppi 37 0 4 0 41 0 0 0 0 0 0 0 0
Total 177 15 42 0 234 8 7 3 3 1 0 16 38
Per Cur. 39 0 13 0 52 1 0 0 0 0 0 0 1


































Oth. Case Lgl. Lgl. Sec.
Majority N.Y. St. Fed. For. Tot. Tr. Per. Enc. RS ALR McK Msc. Tot.
Cooke 174 10 69
Fuchsberg 291 25 126
Gabrielli 276 26 42
Jasen 195 17 31
Jones 127 8 46
Meyer 312 27 72
Wachtler 150 2 77
Total 1,525 115 463
Concurring
Cooke 3 0 5
Fuchsberg 62 11 26
Gabrielli 5 1 4
Jasen 1 0 0
Jones 1 0 1
Meyer 13 0 10
Wachtler 3 0 0
Total 88 12 47
Dissenting
Cooke 48 3 6
Fuchsberg 66 24 50
Gabrielli 46 7 95
Jasen 80 5 17
Jones 28 5 6
Meyer 120 22 44
Wachtler 12 0 3
Total 400 66 221
Per Cur. 139 6 32

















1 58 1 1
2 142 9 12
0 148 8 7
0 102 10 2
0 39 1 0
1 187 11 11
0 15 2 0
4 691 42 33
0 177 2 4


































































maj. con. dis. cases sec. tot.
Alexander 18 1 6 15.1 1.4 16.5
Bellacosa 21 1 7 7.6 .6 8.2
Hancock 23 1 5 13.9 2.8 16.7
Kaye 21 2 8 10.4 5.0 15.4
Simons 14 2 5 16.1 2.4 18.5
Titone 15 5 12 13.0 3.5 16.5
Wachtler 11 1 1 9.3 2.3 11.6
Avg. 17.6 1.9 6.3 12.3 2.6 14.9
Types of Citations
Oth. Lgl. Lgl.
Majority N.Y. St. Fed. For. Tot. Tr. Per. Enc. RS ALR McK Msc. Tot.
Alexander 174 21 75 1 271 S 3 0 1 0 0 17 26
Bellacosa 125 4 32 0 161 0 4 0 0 0 1 7 12
Hancock 226 49 44 0 319 19 16 3 4 1 3 19 65
Kaye 183 22 35 0 240 32 29 0 1 2 3 37 104
Simons 175 7 44 0 226 8 8 0 2 0 3 13 34
Titone 160 0 35 0 195 5 5 0 1 1 8 32 52
Wachtler 50 13 39 0 102 5 5 0 0 1 0 14 25
Total 1,093 116 304 11,514 74 70 3 9 5 18 139 318
Concurring
Alexander 1 2 9 0 12 0 4 0 0 0 0 0 4
Bellacosa 1 1 1 0 3 0 3 0 0 0 0 0 3
Hancock 5 5 1 0 11 0 0 0 0 0 0 2 2
Kaye 37 0 1 0 38 2 9 0 0 0 0 0 11
Simons 23 6 11 0 40 2 4 0 0 0 0 0 6
Titone 43 0 10 0 53 1 1 0 0 0 1 0 3
Wachtler 0 0 0 0 0 0 0 0 0 0 0 0 0
Total 110 14 33 0 157 5 21 0 0 0 1 2 29
Dissenting
Alexander 28 10 16 0 54 1 1 0 0 0 0 1 3
Bellacosa 32 0 3 0 35 0 0 0 0 0 0 0 0
Hancock 49 0 41 0 90 3 5 0 1 0 0 29 38
Kaye 29 11 7 0 47 4 4 0 1 0 1 0 10
Simons 33 7 29 0 69 3 1 0 0 1 0 12 17
Titone 102 3 20 0 125 4 0 0 1 0 3 6 14
Wachtler 2 0 3 0 5 0 0 0 0 0 0 0 0
Total 275 31 119 0 425 15 11 0 3 1 4 48 82
Per Cur. 43 2 9 0 54 4 2 0 1 0 0 4 11























Oth. Case Lhl. Lht. Sec.
Majority N.Y. St. Fed. For. Tot.
Bellacosa 174 10 22 0 206
Hancock 195 34 64 0 293
Kaye 287 16 41 0 344
Levine 47 0 33 0 80
Simons 212 30 55 0 297
Smith 90 0 27 0 117
Titone 171 13 54 0 238
Total 1,176 103 296 0 1,575
Concurring
Bellacosa 9 1 0 0 10
Hancock 4 2 9 0 15
Kaye 5 0 48 0 53
Levine 1 0 7 0 8
Simons 0 0 0 0 0
Smith 18 0 2 0 20
Titone 23 0 6 0 29
Total 60 3 72 0 135
Dissenting
Bellacosa 72 0 24 0 96
Hancock 59 2 10 0 71
Kaye 2 3 17 0 22
Levine 6 0 14 0 20
Simons 41 8 17 0 66
Smith 27 1 11 0 39
Titone 51 9 14 0 74
Total 258 23 107 0 388
Per Cur. 36 1 1 0 38
Grand Tot. 1,530 130 476 0 2,136
Tr. Per. Enc. RS ALR McK Msc. Tot.
7 2
4 0
0 1
0 0
1 0
0 0
2 0
14 3
0 0
98 63
0 0
0 1
0 5
1 0
1 5
1 0
0 3
3 14
0 0
0 0
1 0
0 0
0 0
0 0
0 0
1 0
0 0
1 4
0 0
0 0
0 0
0 0
0 0
1 4
0 0
5 18
16 41
5 33
22 79
3 7
3 36
3 9
20 39
72 244
0 2
5 10
1 4
0 0
0 0
0 2
2 2
8 20
1 11 21
2 1 12
0 0 1
0 1 1
0 0 1
0 7 .7
1 3 6
4 23 49
0 3 3
19 106 316
1995]

